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CONSTITUTIONAL RIGHTS OF CORPORATIONS
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 A furious public debate was triggered by the recent judgment of the U.S Supreme court in 

Citizens United v. Federal Election Commission2  wherein it was held that corporate funding of 

independent political broadcasts in candidate elections cannot be limited under the First 

Amendment. The Court overruled Austin v. Michigan Chambers of Commerce 3 , which had 

previously held that that a Michigan campaign finance act that prohibited corporations from 

using treasury money to support or oppose candidates in elections did not violate the First and 

Fourteenth Amendments. The dissenting opinion by Justice Stevens 4 held that the Court's ruling 

"threatens to undermine the integrity of elected institutions across the Nation. The path it has 

taken to reach its outcome will, I fear, do damage to this institution." The judgment gave rise to 

heated debates about the nature of corporations, the rights given to them and the basis on which 

such rights are given. While on one side of the spectrum those opposed to the judgment cited the 

fiction theory to explain the limitations which sought to be imposed on corporations, others 

hailed it as a natural progression of the real entity theory. This judgment was not an isolated one 

but was rather a part of a series of judgment pronouncing constitutional rights for corporations. 

 

While Corporations are entitled to rights is well settled, the ambit of the rights has been 

debatable. We know that the corporations are persons in the eye of law. This raises the issue as to 

why be corporations treated as persons5. One of the probable reasons could be that law confers 
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rights on the basis of personality. To confer legal rights or to impose legal duties is to confer 

legal personality.6 Therefore the legal right holders need to have personality. So in order to know 

as to what rights the corporate personalities are entitled to we need to understand the nature of 

corporate personality, the kind of personality corporations have. We need to understand as to 

what we mean when we say that corporations are persons. Are they persons in the way we 

presume human beings to be persons or are their personality referred to in a more restricted 

sense? This is important also in the sense that all entities recognized as persons are not entitled to 

the same rights. Thus the rights made available to different persons differ. This again raises the 

issue as to why should corporations have any rights at all. However, given the present realities 

we all agree upon the fact that corporations are given some rights so any discussion into the 

viability of giving rights to corporations will be a futile journey into the past. The point of 

discussion of this paper is to find the basis for conferring personality on corporations so as to 

make them worthy of being right holders and on the basis of this analysis to chalk out the ambit 

of the rights to which corporations can lay a legitimate claim i.e., can they claim constitutional 

rights? 

 

People have come up with various theories on the basis of which corporations are entitled to 

rights- firstly as grants from state, secondly as a collective name for group of individuals and 

thirdly on its own basis. However there is no complete theory of the basis on which corporations 

should be given rights. History of corporations being given personality sees it to be an 

overlapping exercise with different theories being brought in to justify Court decisions at the 

same time. The corporate theory waters are deeply muddled with different theories coming in to 

account for a decision at the same time. The legal growth has been haphazard with no clear 

thinking about the basis on which corporations are “persons” so as to justify them being holders 

of constitutional rights. The court has literally tried to fit the corporations in to the legal 

framework already available without giving a deep thought to the uniqueness of the corporate 

personality, often employing haphazard means of expanding or contracting rights in light of the 

difference of the nature of the right- holders. 
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The myth of corporations having personality in the legal sense finds its root in the feudal-

religious background of the middle Ages. The middle Ages often represented as the era of the 

“group” gave a dominant role to guilds, communes, churches, monasteries, associations, 

universities etc. However contrary to popular belief the concept of corporate personality was not 

used for trading purposes. Trade was usually in the form of “commenda”7 or “societas”8. So the 

concept of corporate personality was not used for trade. Rather it was used on the political and 

social level. We find the origin of corporate personality in canon law. According to the Christian 

community church was seen as the mystic body of Jesus Christ.9The different parts of the church 

and the various religious groups were represented as members of a body. The Pope was 

considered as the head and the other parts as arms and legs. 10 Practical exigencies required that 

chuch be given a separate legal existence. Accordingly, church was considered as a “universitas” 

and a “persona ficta”. The church had a separate legal existence but was different from 

individual persons in the sense that it could not commit crime or be punished. 11 The “persona 

ficta” theory gradually came to be used for other religious entities. All these religious entities  

were recognized as legal persons who were separate in the eyes of law from the individual 

members who constituted them. These bodies were represented by a guardian .At the same time 

we find the medieval political structure as a thoroughly decentralized society with several quasi-

independent political units having a feudal- contractual framework.12  Feudalism required that 

any new economic activity be endorsed by feudal authorities in the form of grants and charters. 

The medieval city was a quasi-contractual community of city-dwellers who claimed political 
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autonomy for themselves13. These communities claimed this within the feudal structure. This 

raised the question as to whom should the charters be granted. It was felt that it should be 

granted to a corporate body and for this purpose cities were considered as corporate persons. 

Besides them, guilds were also considered corporate persons 14 .  Later with the rise of the 

absolute king the power to assign grants to associations shifted to the king. Colonialism made the 

king enter into ventures with financiers and merchants. Colonial companies were setup having a 

number of privileges like monopoly of trade, power to frame laws to regulate trade and to tax the 

population. These kinds of powers reflective of the states’ control required a stable character on 

the basis of which companies could be given such powers. So, the notion of corporations being 

entitled to personality for being active partners in the new form of business organization grew 

up. These corporations were the result of a grant of the state, thus maintaining its exclusive 

character. Nineteenth century saw the end of the medieval- mercantilists grant theory. Specific 

incorporation acts were replaced by general laws.  In England the Bubble act that made the 

establishment of a corporate company without incorporation an offence was repealed in 182515. 

The Companies Act was passed in 1844-1862 providing for free incorporation and limited 

liability.16 We find similar developments in France and United States during 1850-1870.17  This 

change was the result of free trade being recognized as a general principle rather than a privilege, 

emergence of the modern bureaucratic state, church which provided the religious background for 

the existence of corporate personality becoming a separate institution and the general 

inadequacies of the grant theory to define the nature of corporate personality. The grant theory 

took the corporations to be created by the grant of a state and so being nothing more than an 

artificial entity conferred personality for specific purposes. Under this view, a corporation was a 

legal fiction, an artificial entity. However, this made it difficult to make corporations accountable 
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for tasks falling outside the ambit of the grant. Working upon as a natural progression of the 

corporations being artificial entities was the reasoning that corporations could not do anything 

which they were not authorized under the grant. It meant that they could not be held accountable 

for torts and other crimes committed by them as it was not provided for in the grant. Bringing the 

corporation inside the legal circle employing notion of agency was an implied acceptance of 

corporations having an individual will of their own, not provided in the charter, proving that 

artificial entity-grant theory18 was inadequate to explain the nature of the corporation. This lead 

to the search for a different set of answers to explain the nature of corporations which culminated 

in the aggregate entity theory- corporations being seen as contracts in the individualistic sense 

giving priority to the natural persons behind the corporations to the corporations. According to 

this new theory individual has to be considered as the necessary element in legal relationship, 

.Aggregate entity theory drew from the partnership analogy and was largely successful in gaining 

acceptance. However, it too was found to be deficient, being unable to recognize “that part of the 

value of corporate property was that corporations were ongoing operations premised on the 

ability to maintain property as a unit.”19 Also, shareholders, who were originally viewed as the 

owners of a corporation, did not have the common law rights of ownership. 20 This was followed 

by an organicist view of society, which “saw society as a collection of collectivities, each a 

legitimate outgrowth of individual”21. Under this view, corporations were natural entities, which 

were equally capable of participating in society as an individual person. The organicist theory 

bridged the gap between the aggregate theory and the search for corporate autonomy by making 

the corporate entity seem to be a natural way of conducting business. So, we have a split formed 
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in corporate theory. On one side, individualists advocated a contractual theory and the second 

approach was legal realism, which followed the organicist movement by focusing on the reality 

of the corporate actor22 as an individual actor. It declared Corporation laws and other acts of 

incorporation as being merely declaratory. Laws merely recognized a corporate person. There 

was no need to create them. One of the main propounders of realist theory was the German legal 

theorist, Otto von Gierke. Gierke in his famous work Das Deutsche Genossenschaftrecht argued 

that society as a whole should not be conceived as a sum of individuals, but rather as an 

integrated network of supra- individual entities, such as families, churches, municipalities, guilds, 

economic corporations, non- profit- societies, etc.23 According to Gierke24, it was impossible to 

conceive the identity of a specific individual person apart from the groups in which he was 

living. Each man is in a certain way the product of the communities to which he belongs. In this 

respect the personality of the individua l is as “artificial” or as “natural” as that of the group. The 

real entity theory was the chief driving force behind the liberalizing of the laws of incorporation, 

ultimately responsible for driving the claim for corporation’s constitutional rights. 

Thus we find that the concept of a body distinct and separate from its members was employed to 

determine the character of the Church, which later on spilled over into the political structure due 

to the peculiar federal setup prevalent in those days. This was followed by the demand put 

forward by colonialism which demanded an active body having a strong existence of its own to 

justify its various dealings entered in the course of trade. Thus, the notion of personality being 

conferred on artificial bodies equating them to a capacity as to be made subject to certain rights 

and duties emerged out of the necessary social and political situations existing in that time. We 

really find no basis for it flowing from any deep legal thought employed prior to its use.  

If we see how the Courts have taken this journey we come across the artificial entity concept 

being deeply embedded in the English law which was carried over to America, responsible for 

paving the course for further development of corporate theory, especially as to the availability of 
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constitutional rights to corporations. The most important case adopting the artificial entity theory 

is Trustees of Dartmouth College v. Woodward.25 In this case, the Court considered whether a 

state could unilaterally modify a corporate charter that it had previously granted. 26 The court 

ruled that corporation was “an artificial being, invisible, intangible, and existing only in 

contemplation of law. Being a mere creature of law, it possesses only those properties which the 

charter of its creation confers upon it, either expressly, or as incidental to its very existence”, 

firmly establishing the artificial entity. This decision of the Court lead to artificial entity theory 

becoming the predominant view of the corporate entity throughout the nineteenth century. The 

Court’s adoption of the artificial entity metaphor in Dartmouth College is an early example of 

the Court’s use of corporate theory to adjudicate a corporation’s constitutional rights.  

In addition to the artificial entity theory, the aggregate view of the corporate entity was also 

prevalent in corporate theory in the nineteenth century which later on became a dominant theory 

during the latter half of the nineteenth century. It was instrumental in the Court’s first cases 

dealing with corporate constitutional rights and is present in the Court’s modern cases as well. In 

Bank of the United States v. Deveaux27, the Court held that a corporation was not a citizen under 

the constitution.28 “As a result, diversity of citizenship for federal jurisdictional purposes was the 

citizenship of the corporation’s shareholders rather than the state of incorporation or the 

corporation’s principal place of business.” This aggregate view of corporate citizenship persisted 

until the Court’s decision in Louisville, Cincinnati & Charleston Railroad Co. v. Letson29. Letson 

reversed the decision, adopting the artificial entity theory of the corporation to hold that a 

corporation would be deemed a “citizen” of the state of incorporation for purposes of 

jurisdiction. 30   In Marshall v. Baltimore & Ohio Railroad Co., the Court reclarified that a 
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corporation was not a constitutional citizen, yet adopted a legal presumption that a corporation’s 

shareholders were citizens of the state of incorporation. 31 During this time, states started passing 

general incorporation laws, allowing individuals to incorporate their businesses without first 

seeking a special charter from the state legislature. The general incorporation acts altered the 

legal conception of the corporate entity by undermining a central premise of both the Dartmouth 

College case and the artificial entity theory- that corporations were created by the state and 

existed only for the purposes contained in the charter granted by the state. 32 Free incorporation 

made the corporate entity available by a simple procedure on equal terms. “The process of 

chartering ceased to be a legislative matter and became an administrative and procedural one.”33 

The immediate effect of the general incorporation acts was that the predominant role in corporate 

organization shifted from the state to the incorporators. Due to the general incorporation statutes, 

the corporate entity came to be seen “as merely one form of voluntary association, an 

aggregation of talent and resources, consciously entered into by individuals.” 34This made it 

difficult to ignore the individuals behind the corporate fiction. This led to the adoption of the 

aggregate entity metaphor in corporate and constitutional jurisprudence. Corporate theory 

reached a crossroads at the end of the nineteenth century. The aggregate entity theory became 

more prevalent as individual citizens began taking advantage of the general incorporation 

statutes to form business corporations.  Yet the artificial entity theory was still relied on by 

advocates of regulation. The aggregate entity metaphor effected decisions affecting corporate 

constitutional rights. In the Railroad Tax Cases35, Justice Field held that corporations could claim 
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equal protection of the laws under the Fourteenth Amendment36. The court stated that “to deprive 

the corporations of its property, or to burden it, is, in fact, to deprive the corporators of their 

property or to lessen its value.” 37 Thus, the court imputed the corporation’s constitutional 

personhood from that of the individuals who formed the corporation. Four years after the 

Railroad Tax Cases, the aggregate entity metaphor of the corporation was adopted by the U.S 

Supreme Court in Santa Clara County v. Southern Pacific Railroad Co., a case that has proven to 

be a watershed moment for corporate constitutional rights. 38 In that case, the Court held for the 

first time that a corporation is a ‘person” under the equal protection clause. The Court’s holding 

contained no reasoning or analysis, but merely stated: The Court does not wish to hear argument 

to the question whether the provision in the Fourteenth Amendment to the Constitution, which 

forbids a State to deny to any person within its jurisdiction the equal protection of the laws, 

applies to corporations. We are all of the opinion that it does.”39 Santa Clara may be viewed as 

the watershed case for corporate constitutional rights, for by holding that a corporation is a 

constitutional “person” under the Fourteenth Amendment, it provided the foundation for all 

corporate constitutional rights. The Court likened the corporate entity to the natural “person” 

described in the Fourteenth Amendment by focusing on the rights of the natural persons who had 

founded the corporation. But, the Santa Clara decision also employed the artificial entity 

description, as the corporation, rather than its shareholders were to remain the named party in all 

corporate litigation. Thus, the legal “person” recognized by the Court was a complete legal 

fiction. The inherent problem with the use of both metaphors in Santa Clara is that the Court 

granted constitutional personhood to corporations without inquiring whether corporations should 

be entitled to it as a matter of law. Corporate theorists at the time could not even agree as to 

whether the artificial entity metaphor or the aggregate entity metaphor properly defined the 

corporate entity. The Court used both the metaphors to justify the results. The “real entity” 

metaphor of the corporation first appeared in the twentieth century.   
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Today corporations have come to be accepted as a legal actor and the bulk of the focus is 

towards management pushing for reforms and accountability. Courts have continued to use the 

different theories in the cases concerning corporate constitutional rights. The expansion of 

corporate constitutional rights has been so extensive that modern corporations have almost come 

to acquire the same constitutional status as natural persons. The real entity theory has been 

applied by the Court numerous times in recent years to extend various constitutional rights to 

corporations. For example, in United States v. martin Linen Supply Co., 40 the Court relied on the 

real entity theory to extend Fifth Amendment double jeopardy protection to corporations. 41 

Likewise, in Dow Chemical Co. v. United States, 42 the Court relied on the real entity theory to 

extend the Fourth Amendment prohibition against unreasonable search and seizure to 

corporations. In Pac. Gas & Elec. Co. v. Pub. Utils. Comm’n43, the Court adopted the real entity 

theory to address the free speech rights of corporations. So, the real entity theory became the 

most important definition of the corporate “person” in the early twentieth century.  

Thus we find that the notion of a body separate from the members constituting it emerging from 

the demands of canon law and the prevailing social conditions of the middle ages. Colonialism 

demanded companies with a certain amount of autonomy to effectively handle matters strictly 

falling within the purview of state. This lead to the notion of artificial personality being imputed 

upon corporations. With time corporations emerged as the dominant force of trade and soon 

corporations emerged as the single most important method of conducting business, yielding 

enormous power. The theories explaining the nature of corporations have grown with the growth 

of the power of the corporation. At one time, artificial entity theory was able to explain the 

limited role the corporations were supposed to fulfill. With corporations becoming the most 

preferable mode of conducting business, they demanded more autonomy supplied by the 

aggregate theory which was successful in bringing it on par with an individual. This process was 

further carried forward by the real entity theory which firmly established the corporations on the 
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same pedestal as the individuals. However, throughout this whole exercise, the basis on which 

rights available to corporations were being promoted was not given a serious thought.  Further 

it’s not that the three theories have replaced each other. There have been overlapping 

applications, with the court often citing more than one theory in the same judgment. One of the 

probable reasons was that the whole notion of a body separate from the members constituting it 

has been a tool employed for convenience. It’s true that the initial convenience did not lay in 

commercial purposes but once this flexible concept was introduced in the commercial arena, it 

continued to be twisted and elongated as per the requirement of the time. The courts have 

obliged with their willing acceptance to advance the notion to meet the demands put forward by 

time. But any notion employed and created solely on the basis of flexibility can have 

repercussions. This is the result of the absence of a solid base which could justify by itself the 

position and the rights given to corporations without resorting to the needs of that period of time. 

From a positive angle it could be called its flexibility and on the flip side it can be said that it 

does not have a shape of its own. The notion of corporate personality somewhere falls in this 

category. The lack of clear reasons can have disastrous effect. Present efforts to fit corporate 

personality into the existing legal framework by drawing up an analogy between individuals and 

corporations is ill fated. It’s like equating a chair and a table as both of them is made of wood. 

Legal theory confers personality so that one can be a right holder. Person as a concept has itself 

been flexibly used to accommodate or alienate according to present wish. Thus unborn persons 

and slaves came to be recognized as persons after a long battle. Similarly corporations came to 

be recognized as persons to execute to meet the economic and other exigencies. Imputing this 

artificial notional personality served various useful purposes. This was carried forward to 

impossible heights and has landed up with the corporations being equated to persons. So by the 

current trend constitution of a country provides for the rights of the citizen/people/ persons of 

that country and the corporations. This is a defective conclusion arrived at upon a treacherous 

reasoning. This is not to suggest that corporations should not be given any rights but the rights 

available to corporations should flow from commercial statutes created according to the will of 

the legislature and not from the fundamental rights available to under the constitution.  


