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HUMAN EMBRYONIC STEM CELLS – A PEEK THROUGH THE PATENTABILITY

ASPECT

Mayank Kapila** and Aakash Saxena

ABSTRACT

Stem cell research and its application have become a very prominent issue in the last number of

years. It is, however, important to distinguish between stem cell research, cloning and other

forms of genetic enhancement. The article aims to analyse the legitimacy and application of stem

cell research, and in particular, that of human embryonic stem cell research, and to establish the

specific requirements needed to be met in order to facilitate the development of a legal

framework that can sufficiently support this particular field of biomedicine. The research

methodology adopted is the doctrinal research, primarily from the secondary sources which

include various books, both written by the eminent Indian and Foreign authors, articles of

various economic and legal journals and the internet. The patent law regimes of the USA and the

UK are majorly analysed for an in-depth study of the patentability aspect of human embryonic

stem cells. The initial part deals with an introductory discussion of the concept involved, i.e., the

human stem cell patenting and the second part with the legal and scientific background of the

use of the human stem cells. In the third part, the development of the law and its impact on

embryonic rights has been discussed, with the next part focusing on the position of the law and

the rights arising out of the stem cell patenting. The conclusive part contains a discussion on the

future of the patentability of the embryonic stem cells, and its worldwide applications.

Key Words: stem-cell, cloning, genetic, biotech, patent.
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1. INTRODUCTION

Throughout the world an upsurge is taking place in the genetics environment. Communities are

exposed to various reports from the media proclaiming the dangers of genetic manipulation. The

bigger picture is very seldom exposed to the man in the street, creating a situation where an

unfounded fear of exploitation can hamper technological advancement. Stem cell research and its

application have become a very prominent issue in the last number of years. It is, however,

important to distinguish between stem cell research, cloning and other forms of genetic

enhancement. Most people see any research in this field as being a case of playing God. Even

when the focus is only placed upon stem cell research, one faces a minefield of ethical issues that

is strongly debated amongst ethicists, legal persona and religious groups.

1.1 Choice of legal system

A number of considerations led to the selection of the legal systems of the United States of

America and United Kingdom for the comparative survey. In the United States of America the

stem cell debate has led what seems to be a sometimes overly careful approach to its regulation

in the public sector. The balance between the public and private sectors as well as the regulatory

structures  that  are  in  place  can  provide  much  insight  into  the  issues surrounding stem cell

research.

The speedy and uncomplicated way (in contrast to the United States of America) in which the

United Kingdom set about in establishing the proper regulatory framework is a good example of

how proactive management can facilitate the effective implementation of stem cell research. The

oversight mechanisms that are in place can set a good example of how to address the interests of

the public. The reliance upon only a limited number of advisory commissions before reaching a

conclusion as to the legislative measures to be taken in the implementation of stem cell research

is an exemplary method of  dealing  with  the  issues  without  any  unnecessary  time  delays  at

governmental level.

1.2 The Beginnings

Human embryonic stem cells were first isolated and cultured in November 1998, by Dr James

Thomson, at the University of Wisconsin in the United States of America. Since the United States

has a law forbidding the use of federal funds for research on human embryos, Dr Thomson
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conducted the work using private funds from Geron Corporation and the Wisconsin Alumni

Research Foundation.1 This set the stage for a vast number of debates surrounding the use of public

funds for human embryonic stem cell research.

Whilst the debates were feverously fought, the consistent use of private funding to conduct the

research effectively placed the majority of the benefits to be gained from stem cell research beyond

the reach of the public sector. It is because of this string of events that the historical discussion starts

by an analysis of the position in the United States of America. It establishes the playing field from

which much of the decision-making in the rest of the world took place. During the discussion of the

history of stem cell research it is necessary to draw the following preliminary distinction between

human embryonic stem cell research and foetal tissue research: In the case of foetal tissue research

the abortion has already taken place and the foetus is dead whereas in human embryonic stem cell

research the actions of the researchers cause the embryos to die. This would for instance be where

excess embryos from in-vitro fertilization (IVF) treatment are taken and used to harness the stem

cells.2

2. LEGAL AND SCIENTIFIC BACKGROUND OF THE USE OF STEM CELLS

As   human   reproductive   technology   has   advanced,   the   federal government has attempted

to regulate processes involving cloning human embryos3 or experimenting with them. Advances

in medical research continue to push the research potential of human embryos into the spotlight.

Such notice also brings with it an ongoing discussion of what rights, if any, those embryos do or

should possess.

While the moral debate over whether human embryos are entitled to constitutional rights is

nothing new.4 The fact remains that embryos have possessed  or  do  possess  certain  rights

under  multiple  areas  of  law.5 Consequently, an interesting inconsistency exists regarding how

1 TOMOSSY & WEISSTUB (eds) HUMAN EXPERIMENTATION AND RESEARCH 591 (2003).
2 Fletcher, “NBAC’s Arguments on Embryo Research: Strengths and Weaknesses” as published in HOLLAND ET AL

(eds) The human embryonic stem cell debate: science, ethics and public policy 61 at 62 (2001).
3 See, e.g., Human Cloning Prohibition Act of 2001, H.R. 2505, 107th Cong. (2001); Human Cloning Research
Prohibition Act, H.R. 922, 105th Cong. (1997).
4 See, e.g., Charles I. Lugosi, Conforming to the Rule of Law: When Person and Human Being Finally Mean the
Same Thing in Fourteenth Amendment Jurisprudence, 22 ISSUES L. & MED. (SPECIAL ISSUE) 119, 120 (2006-
2007).
5 See discussion infra Part III.
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an embryo or nonviable fetus can possess a certain legal identity under one area of law, but be

denied that identity under another.

Moreover, as new, non-embryonic alternatives emerge in biotechnical research6, the question

remains whether the existence of procedures requiring embryos to be destroyed would increase

the State’s interest in protecting “potential life.”7

A close reading of embryonic rights under states’ laws suggests that states continue to adhere

to their rulings based on outmoded data, resulting in illogical results. Inconsistent rulings

within the law, regardless of their rationales, facilitate courts’ abilities to assign rights to

embryos in an arbitrary manner. Given that a state cannot narrow the rights interpreted by the

Supreme Court under the U.S. Constitution,8 the rights that states have granted to embryos

require some form of reconciliation by the U.S. Supreme Court. This Note, therefore, suggests

that the Court’s exclusion of the unborn from its present interpretation of “persons”9 requires

revisiting to either grant more rights to embryos, as is consistent with states’ interpretations,

or to clarify that no rights exist at all.

2.1 Human biological development and the significance of embryonic stem cells

Before examining the legal considerations surrounding embryonic rights, it is helpful to first

examine the scientific facts behind human development, including what science has uncovered

through biomedical research. All elements of human development begin with the process of

fertilization: when a sperm cell joins with an egg cell to produce a complete set of

chromosomes.10 Once fertilized, the cell becomes a unique genetic entity, and may begin to

divide.11 After roughly three days of cell division, the cells separate into an inner mass and an

outer mass.12 The inner mass develops into a ball of cells that are still developing, while the outer

mass eventually develops into the placenta.13

6 See, e.g., Paul Elias, Study: Amniotic Fluid Yields Stem Cells, WASH. POST, available   at
http://www.washingtonpost.com/wp-dyn/content/article/2007/01/07/ AR2007010700460.html. (last visited Jan. 8,
2007).
7 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 876 (1992) (plurality opinion).
8 Roe v. Wade, 410 U.S. 113, 158 (1973).
9 Roe, 410 U.S. at 158.
10 Robert L. Stenger, Embryos, Fetuses, and Babies: Treated as Persons and Treated with Respect, 2 J. HEALTH &
BIOMED. L. 33, 36 (2006).
11 Id. See Ann A. Kiessling, What is an Embryo?, 36 CONN. L. REV. 1051, 1056-59 (2004).
12 Stenger, supra note 10, at 37.
13 Ibid.
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During these early stages, the developing cells retain different labels, depending on how long

they have been gestating.  From the point of fertilization through to roughly eight to ten weeks,

the proper medical terminology is “embryo.”14 However, during the first five days, the embryo is

also commonly called a “blastocyst.”15 The embryo changes categorization to “fetus” after eight

to ten weeks of development until birth. Most births occur after the mother reaches full-term,

typically between the thirty-seventh and fortieth weeks of pregnancy.16 Although rare, the babies

born before twenty-two weeks have survived premature birth.17

The point of interest among medical researchers, and indeed among federal and state

governments and their judiciaries, takes place during the initial cell division stage, for this is

when stem cells develop.18 In the most general sense, a stem cell is a cell capable of developing

into other cell types.19 The capabilities of a stem cell depend on its classification. Stem cells are

classified into one of three broad categories: multipotent, pluripotent or totipotent cells.20

Multipotent stem cells are capable of developing into a variety of specialized stem cells,21 while

totipotent stem cells are able to develop into an entire organism.22 Pluripotent, or embryonic,

stem cells, however, are capable of developing into all human cells,23 making them especially

attractive to researchers because of their ability to provide virtually an unlimited supply of

specialized cells for experimental use.24

The value of these cells is considerable. Theoretically, since embryonic stem cells are capable of

producing all types of cells in the human body, researchers could develop methods to use the

cells to repair damaged organs, or grow entire new organs for diseased or injured patients.25

Currently, this goal has not been achieved, but the possibility remains high.26

14 Clarke D. Forsythe, Human Cloning and the Constitution, 32 VAL. U. L. REV. 469, 474 (1998).
15 Ibid.
16 Nidhi Sharma, World’s Tiniest Baby Gets OK from Hospital After Four Months, ALL HEADLINE NEWS, Feb.
22, 2007, http://www.allheadlinenews.com/articles/7006548578 (last visited  Nov. 13, 2007).
17 Id. See also World News Tonight with Charles Gibson (ABC television broadcast Feb. 20, 2007). But see Melissa
Block, Extremely Premature   Baby   Readies   to   Go   Home,   NAT’L   PUB.   RADIO.
18 Suzanne Kadereit & Pamela J. Hines, An Overview of Stem Cell Research, 39 NEW ENG. L. REV. 607, 607
(2005).
19 Ibid.
20 Id. at 608.
21Id. at 608, 609.
22Id. at 609.
23Id. at 608.
24Id. at 617.
25Id. at 617-18.
26Id. at 618.
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After five days, the human embryo reaches the blastocyst stage, at which point researchers are

able to extract embryonic stem cells from the inner cell mass.27 These blastocysts are typically

created for purposes of in-vitro fertilization,28 and, if not implanted, may be frozen and kept for

future pregnancies.29 At  the  parents’  request,  or  if  payment  for  storage  at  a fertilization

clinic ceases, the blastocysts may be discarded, donated for research purposes, or given to other

parents for implantation.30

2.2 Non-embryonic alternatives to stem cell research and human cloning

While embryonic stem cells remain at the forefront of the research debate, new research has

indicated that alternative sources are available that, over  time,  may  be  just  as  valuable  for

developing  possible  cures  to diseases.31 In 2005 and 2006, research teams from Harvard

University and the Department of Stem Cell Biology at Japan’s Institute for Frontier Medical

Science announced that the proper combination of chemicals and genes could in effect

“reprogram” adult cells into pluripotent stem cells.32 Adult stem cells, unlike embryonic stem

cells, could be harvested from the patient herself.33 Since the patient and the cells are a genetic

match, the patient’s immune system would not reject the stem cells.34 This process also avoids

creating and destroying embryos simply to harvest stem cells by providing “‘an alternative route

for creating genetically tailored human embryonic stem cells for use in the study and treatment

of disease.’”35

Other processes that do not involve destroying human embryos have recently emerged. In

January 2007, researchers at Wake Forest and Harvard universities reported that they were able

to extract stem cells from amniotic fluid, thereby not harming the embryo.36 The cells were

27 Ibid.
28 BLACK’S LAW DICTIONARY 846 (8th ed. 2004).
29 Kadereit & Hines, supra note 18, at 616.
30 Ibid.
31 See Elias, supra note 6; see also Anthony Atala et al., Isolation of Amniotic Stem Cell Lines with Potential for
Therapy, 25 NATURE BIOTECH. 100,103 (2007); Kathleen Parker, Editorial, Romney’s “Flip-Flops” Not What
They Seem, BALT. SUN,Feb. 9, 2007, at 15A, available at 2007 WLNR 2551088.
32 Domestic Policy Council, The White House, Advancing Stem Cell Science Without Destroying Human Life 15-16,
available at http://www.whitehouse.gov/dpc/stemcell/2007/stemcell_040207.pdf.] (2007).
33 Id. at 12.
34 Ibid.
35 Id. at 15-16 (quoting Chad A. Cowan et al., Nuclear Reprogramming of Somatic Cells After Fusion with Human
Embryonic Stem Cells, 309 SCI. 1369, 1369-73 (2005)).
36 See Elias, supra note 6.



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

10

developed into different tissue cells, including brain tissue, liver tissue, and bone tissue.37 While

still years away from being tested on humans, the researchers foresee the possibility of using

these cells for tissue and organ repair in the future.38

Other processes focus on extracting stem cells that have ceased development. One such practice,

altered nuclear transfer (“ANT”), extracts the nucleus from a somatic cell39 and places it within

an egg cell that has had its own nucleus removed.40 The implanted nucleus is altered so that

pluripotent stem cells are still produced without producing a human embryo.41 The result is a

“uniquely flexible tool for embryonic stem cell research” that avoids moral controversy.42

Other non-embryonic alternatives have already been implemented, both within and outside of the

United States. In Portugal, for example, stem cells derived from nasal cells have been used to

treat paralyzed patients.43 In the United States, researchers have reported that clinical trials

involving adult stem cells derived from umbilical cords have halted the progress of multiple

sclerosis.44

Most recently, three teams of scientists lead by the Harvard Stem Cell Institute made

breakthroughs coaxing mouse skin cells to behave like embryonic stem cells.45 While stem cell

research focuses on the extraction of cells from the early-stage embryo, another form of research

involves inserting genetic material  into  the  embryo,  or  coaxing  the  embryo  to  follow  a

certain developmental course.46 Of the two methods, the former, also known as somatic nuclear

transfer, produces a nearly genetically identical embryo to the original cell donor’s embryo.47

37 Ibid.
38 Ibid.
39 Somatic cells, also known as adult stem cells, are cells capable of self-renewing and self-replicating throughout
the lifetime of the organism. McGraw-Hill Encyclopedia of Science & Technology 453 (10th ed. 2007).
40 William  B.  Hurlbut, Altered  Nuclear  Transfer:  Scientific,  Legal,  and  Ethical Foundations, 22 J. CONTEMP.
HEALTH L. & POL’Y 458, 471 (2006).
41 Ibid.
42 Id. at 473.
43 See Clyde Stauffer, Editorial, A Better Path for Stem Cell Research, CINCINNATI ENQUIRER, Jan. 9, 2007, at
6B.
44 Ibid.

45 Malcom Ritter, Cells Made to Mimic Stem Cells, DISCOVERY CHANNEL, , available at
http://dsc.discovery.com/news/2007/06/06/stemcells_hea.html?category=health&guid=20070606141500&dcitc=w1
9-502-ak-0000(June 6, 2007).
46 See Nathan A. Adams, IV, Creating Clones, Kids & Chimera: Liberal Democratic Compromise at the
Crossroads, 20 ISSUES L. & MED. 3, 14-15 (2004).
47 Id. at 15.
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Researchers typically separate these procedures, known as “cloning”, into   two   categories:

reproductive   cloning   and   research   cloning.48 Reproductive  cloning  results  in  genetically

identical  human  embryos, whereas  research  cloning  permits  cloned  embryos  to  develop

into blastocysts, from which researchers would be able to derive stem cells.49

2.3 Government regulation of human cloning and embryonic stem cell research

While  scientists  have  yet  to  clone  a  human  being,50 concern  over capabilities within both

the fields of genetic cloning and stem cell research have lead to federal regulation. In June 1997,

at the request of then President Clinton, the National Bioethics Advisory Committee (“NBAC”)

concluded that implanting cloned human embryos is highly dangerous to the embryo, and

therefore unethical.51 The report urged Congress to create a federal law banning scientists from

using somatic cell nuclear transfer to create human child clones. Congress responded with the

Kennedy-Feinstein bill,52 which banned implantation of cloned embryos, and later with the

Human Cloning Prohibition Act of 2001,53 which banned human cloning altogether.

Embryonic research encountered more restrictions in August 2001, when President Bush

announced his policy for stem cell research. The policy announced federal funding for stem cell

research for “existing stem cell lines,”54 as long as: (1) the embryo used for research was created

for reproductive purposes; (2) the embryo donors gave their informed consent to use the

embryos; and (3) the donors were not financially induced to donate the embryos.55 Federal

funding would not be provided for research on embryos that had not yet been destroyed or that

48 Id. at 16.
49 Id. at 15-16.
50 See Adams, supra note 46 at 10-13.
51 Letter from Harold T. Shapiro, Chair, Nat’l Bioethics Advisory Comm’n, to President William J. Clinton (June 9,
1997), reprinted in Nat’l  Bioethics  Advisory Comm’n, Cloning  Human  Beings: Report  And  Recommendations
Of  The  National Bioethics   Advisory   Commission (1997) [Hereinafter  Nbac  Report],  available  at
http://bioethics.georgetown.edu/nbac/pubs/cloning1/cloning.pdf.
52 Prohibition on Cloning of Human Beings Act of 1998, S. 1611, 105th Cong. (1998).
53 See Human Cloning Prohibition Act of 2001, H.R. 2505, 107th Cong. (2001).

54 Ibid. See also, Diane T. Duffy, Background and Legal Issues Related to Stem Cell Research, ALMANAC POL’Y
ISSUES, http://www.policyalmanac.org/health/archive/crs_stem_cell.shtml ( June 12, 2002).
55 Ibid.
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had been created solely for research purposes.56 Lastly, the policy reiterated that federal funding

would not be available for “the cloning of embryos for any purpose.”57

The United Kingdom (“UK”), in contrast, explicitly authorizes therapeutic cloning.58 Recently,

legislators in the UK abandoned a proposal to outlaw embryos created as a hybrid of human

DNA and animal eggs after the scientific community protested that such hybrids offer valuable

insight into certain incurable diseases.59

In  the  wake  of  federal  regulation,  state  and  private  funding  for embryonic stem cell

research has surged.60 This indicates the clear division between federal and state interests

regarding embryonic rights. A closer look at federal and state case law, however, indicates that

views of embryonic rights are not nearly as defined.

3. THE HISTORICAL DEVELOPMENT OF THE LAW AND ITS IMPACT ON

EMBRYONIC RIGHTS

Currently, embryonic rights vary depending on the particular area of law. For this reason, an

overview of the prevalent areas is necessary.

3.1 The development of embryonic rights under the common law

Embryonic rights have their origin in criminal common law. The common law of homicide

applied broad protection to possible victims, including “the killing of any human creature.”61 The

unborn were naturally included in this category, since the right to life was a “right inherent by

nature in every individual... [that] begins in contemplation of law as soon as an infant is able to

stir in the mother’s womb.”62 Unlike modern medicine’s specifications for the different stages of

56 Ibid.
57 See National Institutes of Health Guidelines for Research Using Human Pluripotent Stem Cells, 66 Fed. Reg.
57,107 (Nov. 14, 2001).
58 Jane Maienschein, What’s in a Name: Embryos, Clones, and Stem Cells, AM. J. BIOETHICS, Winter 2002, at 12.
59 See Mark Henderson, Scientists Triumph in Battle over Ban on Hybrid Embryos, TIMES (London), Feb. 27, 2007,
at 7.
60 See, N.J. COMM’N ON SCI. AND TECH., STEM CELL RESEARCH GRANT ANNOUNCEMENT: FY 2007,
at 1, available at http://www.state.nj.us/scitech/pdf/stemcell/Stem%20Cell%20Application%20Guidelines%20
2007.pdf.
61 WILLIAM BLACKSTONE, 4 COMMENTARIES , at 188
62 WILLIAM BLACKSTONE, 1 COMMENTARIES, at 125.
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development, at common law the unborn embryo or fetus was commonly referred to as a “child,”

no matter how far developed.63

As medical understanding of human development progressed, so too did the law. Early in the

common law, a fetus was considered “alive” at the moment  when  the  mother  first  felt  fetal

movements,  also  known  as “quickening.”64 Early legal scholars thus considered killing a child

during quickening to be homicide.65 Common law, then, seemed to suggest that early-stage

abortions were not a crime. Courts in the 19th Century addressed this issue and found, contrary to

former perceptions, that abortion at any stage of gestation was still a crime.66

Relying in part on such theories as quickening, the common law next produced a theory that

provided evidentiary support for fetal homicide cases. Known as the “born alive rule,” the theory

stated that if a child in utero received an injury at any stage of gestation causing it to be born alive

but later dying from its injury, the party who injured the unborn child could be charged with

homicide.67 The law did not make a determination based on how developed the unborn child was

at the time of the injury as long as it was observed alive outside the womb after the injury took

place.68

3.2 Modern interpretations of embryonic “status” under criminal and civil law

As the medical community’s understanding of human development increased, courts and

legislators abandoned the common law rule. The “personhood” debate stood as a firm challenge

to the need for evidence of fetal injury. The U.S. Supreme Court recognized in Roe v. Wade69

that a “viable” fetus was capable of life outside the mother’s womb,70 based on an understanding

that a fetus could generally become viable after six months.71 Consequently, the need for a child

63 Forsythe, supra note 14, at 487. See BLACKSTONE, supra note 28, at 446.
64 See Forsythe, supra note 14, at 488; see also Dennis J. Horan et al., Two Ships Passing in the Night: An
Interpretavist Review of the White-Stevens Colloquy on Roe v. Wade, 6 ST. LOUIS U. PUB. L. REV. 229, 290
n.369 (1987).
65Horan et al., supra note 64, at 285 & n.338 (citing 2 BRACTON ON THE LAWS AND CUSTOMS OF
ENGLAND 341 (Samuel E. Thorne trans., George E. Woodbine ed. 1968)).
66 Lamb v. State, 10 A. 208, 208 (Md. 1887).
67 Forsythe, supra note 14, at 491
68 Id. at 492.
69 410 U.S. 113 (1973).
70 Id. at 163.
71 Id. at 160.
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to be born alive before dying of an injury became irrelevant since that same child was technically

able to “die” from injuries before being born.

Some states have likewise held that the rule is no longer necessary. The Kentucky Supreme

Court, for example, struck down the born alive rule due to medical science’s ability to determine

the timeframe when a fetus could be considered viable as well as when the fetus died.72 In doing

so, the court further held that viable fetuses were also “human beings” for purposes of state

criminal law.73

Other states, however, continue to offer protection to the unborn in criminal statutes, regardless

of their developmental stage. As a matter of constitutional interpretation, states are not violating

U.S. Supreme Court rulings by doing this.74 States are free to enact such statutes as long as their

determinations of viability are not vague.75 Accordingly, the Minnesota Supreme Court found

criminal statutes that defined homicide as the killing of an “unborn child” were not

unconstitutionally vague.76 The court subsequently upheld a defendant’s conviction for first and

second degree murder of an unborn child, where the defendant shot a woman pregnant with a 27-

day-old embryo.77 In its decision, the court ruled that the state need only prove the embryo or

fetus was alive at one time in the womb and that it was no longer alive.78 The court defined “life”

as the quality of having “the property of all living things to grow, to become.”79 The court did

not require proof “that the living organism in the womb in its embryonic or fetal state be

considered a person or a human being.”80

Other states have similarly enacted legislation protecting the unborn throughout some or all of

gestation.81 Arizona, for instance, has declared “knowingly or recklessly” killing an unborn child

by injuring the mother as manslaughter.82 The statute broadly defines “unborn child” as a child in

the womb “at any stage of its development.”83 Homicide laws in Texas follow a similar

72 See Commonwealth v. Morris, 142 S.W.3d 654, 659 (Ky. 2004).
73 Id. at 660.
74 See Webster v. Reprod. Health Servs., 492 U.S. 490, 510-11 (1989) (plurality opinion).
75 See Colautti v. Franklin, 439 U.S. 379, 397 (1979).
76 State v. Merrill, 450 N.W.2d 318, 324 (Minn. 1990).
77 Id. at 320, 324.
78 Id. at 324.
79 Ibid.
80 Ibid.
81See National Conference of State Legislatures, Fetal Homicide (updated September, 2007), available at
http://www.ncsl.org/programs/health/fethom.htm  (last   visited   Feb. 23, 2008).
82 See ARIZ. REV. STAT. ANN., § 13-1103(A)(5) (2001 & Supp. 2007).. Id. § 13-1103(B) (1)-(3).
83 Id. § 13-1103(B).
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structure.84 Disregarding the developmental stage of the fetus, Texas recently sentenced a man to

death for killing a mother who was three months pregnant.85

Still other states have allowed their legislatures to interpret existing criminal statutes to  include

embryos  and  fetuses,  regardless  of  their viability.86

Unlike some state criminal statutes, courts are more inclined to impose the viability requirement

for civil wrongful death statutes where embryos or fetuses are killed. Before the Supreme

Court’s decision in Roe v. Wade,87 courts generally rejected the viability rule.88 At common law,

the unborn had no remedy for torts against them.89 The unborn child was considered part of the

mother, and any injury sustained to the unborn was considered an injury to the mother.90 Now,

the majority of states hold that viability is an element for purposes of civil wrongful death

statutes.91

For many states, the dividing line again rests on the state legislators’ definition of “personhood.”

West Virginia, for example, has stated that non-viable fetuses are “persons” for purposes of

wrongful death recovery.92 A state court, in reviewing the statute, rejected what it considered to

be the most prominent reason for not granting personhood to non-viable fetuses: lack of

precedent.93

Other states are more reluctant to allow the judiciary to make the personhood decision. In Jeter v.

Mayo Clinic Arizona,94 the Arizona Court of Appeals held, consistent with a state statute,95 that a

3-day-old egg was not a person for purposes of wrongful death recovery. The court stated that

such determinations are best left to state legislators.96

The viability issue remains a hazy area in criminal and tort law. The differences in distinction,

depending on state statute, are at least an indication that the laws need some form of

84 TEX. PENAL CODE ANN. § 1.07(a)(26) (Vernon 2003).
85 Elizabeth White, Texas Man Gets Death for Killing Fetus, S.F. CHRONICLE, Feb. 7, 2007,
http://www.sfgate.com/cgi-bin/article.cgi?f=/n/a/2007/02/07/national/a163528S53.DTL.
86 See People v. Davis, 872 P.2d 591, 599 (Cal. 1994).
87 410 U.S. 113 (1973).
88 See Forsythe, supra note 14, at 494.
89 Allaire v. St. Luke’s Hosp., 56 N.E. 638, 641 (Ill. 1900).
90 Ibid.
91 Wiersma  v.  Maple  Leaf  Farms, 543  N.W.2d. 787, 790 (S.D. 1996).
92 See Farley v. Sartin, 466 S.E.2d 522, 535 (W. Va. 1995).
93 Id. at 533.
94 121 P.3d 1256 (Ariz. Ct. App. 2005).
95 ARIZ. REV. STAT. ANN. § 12-611 (2003).
96 Jeter, 121 P.3d at 1261. But see Summerfield v. Superior Court, 698 P.2d 712, 724(Ariz. 1985) (en banc).
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reconciliation. While most states declare that the unborn lack the ability to recover from tort

actions unless they are viable, an emerging trend among state criminal laws, by contrast, “shows

that the unborn child is treated as a human being at any stage.”97

3.3 Embryonic rights under contract and property law

Discrepancies in how the law views the unborn are not merely limited to criminal and tort law.

Human embryos are also granted limited protection depending on certain types of contract law.

Legal battles between former husbands and wives over frozen embryos saved for purposes of in

vitro fertilization, for example, often rely on contract law to determine who should take

custody.98

Similarly, courts also look to contract law to determine when one member of a divorced couple

is permitted to destroy frozen embryos. States generally require both parents’ consent before

using or disposing of frozen embryos.99 If consent is not given in written agreement, courts use

one of three tests to decide issues concerning frozen embryos: (1) a best interest test100, (2) a

contractual approach101, and (3) a contemporaneous consent model102.

Under the best interest test, courts resolve conflict of interest disputes by weighing the

significance of each party’s interest, the positions of the parties, and the relative burdens imposed

by different resolutions.103 The Tennessee Supreme Court used this test when analyzing a

contract between a former husband and wife over the disposition of their untransferred

embryos.104 The court determined that, consistent with federal law, pre-embryos do not receive

protection as “persons” under the law.105 However, the court stated that pre-embryos are

similarly not property.106 Instead, the court stated that pre-embryos “occupy an interim category

97 Forsythe, supra note 14, at 498.
98 See generally Elizabeth A. Trainor, Annotation, Right of Husband, Wife, or Other Party to Custody of Frozen
Embryo, Pre-embryo, or Pre-zygote in Event of Divorce, Death, or Other Circumstances, 87 A.L.R.5TH 253 (2001).
99 See, e.g., A.Z. v. B.Z., 725 N.E.2d 1051, 1059 (Mass. 2000); In re Marriage of Witten, 672 N.W.2d 768, 783
(Iowa 2003); Roman v. Roman, 193 S.W.3d 40, 52-53 (Tex. App. 2006). See also Olivia Clarke, Small Group of
Lawyers Practice Adoption, Reproductive Technology Law, CHI. LAW., Feb. 2007, at 12.
100 Davis v. Davis, 842 S.W.2d 588, 603 (Tenn. 1992).
101 In re, Witten, 672 N.W.2d 768, 774 (Iowa 2003).
102 Ibid.
103 Davis, 842 S.W.2d at 603.
104 Id. at 597.
105 Davis, 842 S.W.2d at 595 (citing Roe v. Wade, 410 U.S. 113, 162 (1973).
106 Id. at 597.



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

17

that entitles them to special respect because of their potential for human life.”107 Due to this

potential, the court weighed the physical burdens of undergoing the in vitro process for the

mother against the possible mental and emotional trauma connected to a lifetime of unwanted

parenthood for the father.108 The court used a subjective analysis to determine that the potential

father in question would suffer considerable anguish,109 and thus that the embryos could not be

used without his consent.110

The best interest analysis was abandoned by the Supreme Court of Iowa in In re Marriage of

Witten.111 Similar to the issue arising in Davis,112 the Supreme Court of Iowa was asked to

interpret an embryo storage agreement that contained a provision governing who would possess

the embryos in the event of a party’s death, but not in the case of divorce.113 Additionally, the

court determined that the best interest analysis was not suitable for the case at hand due to the

difference between receiving custody of “children” and receiving custody of “fertilized eggs.”114

Instead, the court turned to the contractual and contemporaneous mutual consent models, both of

which share the premise that the partners who created the embryos are entitled to equal say in the

embryos’ disposal.115 While the contractual approach emphasized the party’s expectations at the

time a storage agreement was created, the court determined that such expectations could change

with a party’s values and wishes.116 Therefore, enforcing altered personal decisions regarding

“marriage, family, and reproduction” would violate public policy.117

The contemporaneous mutual consent model, on the other hand, protects the rights of an

individual party.118 The emphasis becomes the party’s fundamental right not to procreate as

outweighing the other party’s right to procreate, even where a written agreement exists.119 This

approach, the court found, also eliminates the need for the judiciary to make rulings on a party’s

107 Ibid.
108 Id. At 601.
109 Id., at 603-04.
110 Id., at 604.
111 672 N.W.2d 768, 775 (Iowa 2003).
112 Davis, 842 S.W.2d at 590-91.
113 In re Witten, 672 N.W.2d at 773.
114 Ibid.
115 Id. at 777 (citing Carl H. Coleman, Procreative Liberty and Contemporaneous Choice: An Inalienable Rights
Approach to Frozen Embryo Disputes, 84 MINN. L. REV. 55,81 (1999)).
116 Id. at 782-83.
117 Id. at 782.
118 Id. at 777.
119 Id. at 778-80 (citing A.Z. v. B.Z., 725 N.E.2d 1051, 1057-58 (Mass. 2000)). Also see J.B. v. M.B., 783 A.2d 707,
719 (N.J. 2001).
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personal decision, and thus upholds public policy.120 Therefore, the court held that mutual

consent is needed before either party can dispose of frozen embryos.121

While the Witten court departed from Davis in terms of which approach to utilize, the Iowa

Supreme Court did reach the same conclusion in regard to frozen embryos as property.122 Again,

the court was resolved not to determine whether frozen embryos were live beings for purposes of

legal analysis, but instead emphasized that the potential for human life separated them from

traditional forms of chattel.123

As courts have demonstrated, the law places frozen embryos within a unique category, existing

somewhere between “persons” and property. Consequently, commentators have argued that the

law looks upon embryos as “quasi-property,” exposing them to possible legal and commercial

exploitation for the purpose of scientific research.124

3.4 Embryonic rights under patent law

Patent law takes a far less ambiguous approach to the status of the unborn than contract or

property law. While courts traditionally interpreted the Patent Act of 1793125 as not applying to

living subject matter126, time and further scientific knowledge produced a change in consensus.

As Chief Justice Burger stated, “legislative or judicial fiat as to patentability of genetic research

could not deter the scientific mind from probing into the unknown any more than Canute could

command the tides.”127

As the Chief Justice suggested, genetic research continued, forcing the Patent and Trademark

Office (“PTO”) to interpret what did or did not constitute living subject matter.128 The PTO

subsequently applied the definition to both naturally-existing animals and plants.129 This

120 See In re Witten, 672 N.W.2d at 783.
121 Ibid.
122 Ibid.
123 Ibid.
124 Charles I. Lugosi, Respecting Human Life in 21st Century America: A Moral Perspective to Extend Civil Rights
to the Unborn from Creation to Natural Death, 20 ISSUES L. & MED. 211, 218, 225 (2005).
125 Patent Act of 1793, ch. IX, § 1, 1 Stat. 318.
126 See David G. Scalise & Daniel Nugent, Patenting Living Matter in the European Community: Diriment of the
Draft Directive, 16 FORDHAM INT’L L.J. 990, 999 (1993).
127 Diamond v. Chakrabarty, 447 U.S. 303, 317 (1980). Also see SHARON TURNER, 1 THE HISTORY OF THE
ANGLO-SAXONS 436-37 (2nd ed., London, Longman, Hurst, Rees & Orme 1807).
128 Id. at 311-12.
129 Ibid.
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changed, however, in 1930 when Congress passed the Plant Patent Act, which allowed patents

for certain asexually reproduced plants.130

Though the U.S. Supreme Court formerly held that naturally occurring physical phenomena

could not receive patents,131 its current analysis centers around  human  manipulation  of  natural

phenomena  which  results  in  a non-natural product.132 The Court decided in the landmark case

of Diamond v. Chakrabarty that neither the Plant Patent Act, 1930 nor the Patent Act, 1952133

exclude patents for manmade bacterium.134 This decision led to the Court’s current sentiment

that micro-organisms are capable of receiving patents135

As a result, the PTO frequently grants patents for naturally occurring biochemical compounds,

which federal courts in turn uphold.136 The court similarly allows patents for natural products

that have been isolated and purified from their original states.137 Following this philosophy, the

PTO has granted patents for primate embryonic stem cells.138

Recently, the PTO has gone beyond granting patents to single-celled biological products by

extending them to multi-celled products. The first instance of this occurred in 1988, when the

PTO issued a patent on the Harvard OncoMouse.139 The PTO has also issued a patent on the

procedure and resulting product of human cloning through parthenogenesis.140

Despite what appears to be a trend toward patenting human life, no patents on human life

currently exist. The PTO contends that it will not issue patents on human beings or on processes

to create human beings, because human patenting would not be beneficial to society for public

policy and moral reasons.141

130 Plant Patent Act of 1930, 35 U.S.C. § 161 (2000).
131 Parker v. Flook, 437 U.S. 584, 591-95 (1978).
132 Diamond, 447 U.S. at 309-10 (quoting Hartranft v. Wiegmann, 121 U.S. 609, 615 (1887)).
133 35 U.S.C. § 101 (2000)
134 Supra note 127 at 309.
135 Ibid.
136 Linda J. Demaine & Aaron Xavier Fellmeth, Reinventing the Double Helix: A Novel and Nonobvious
Reconceptualization of the Biotechnology Patent, 55 STAN. L. REV. 303, 304 (2002).
137 See Parke-Davis & Co. v. H.K. Mulford Co., 189 F. 95, 110-15 (C.C.S.D.N.Y. 1911), affirmed in part, revised
in part, 196 F. 496 (2d Cir. 1912).
138 Primate Embryonic Stem Cells, U.S. Patent No. 6,200,806 (filed June 26, 1998) (issued Mar. 13, 2001).
139 See Eliot Marshall, Intellectual Property: DuPont Ups Ante on Use of Harvard’s OncoMouse, 296 SCI. 1212,
1212 (2002).
140 Adams, supra note 46, at 53.
141 See Press Release, U.S. Patent and Trademark Office, Facts on Patenting Life Forms   Having   a   Relationship
to   Humans,   available   at http://www.uspto.gov/web/offices/com/speeches/98-06.htm (Apr. 1, 1988);  see  also
Antonio  Regalado, Patent on Human-Cloning Method is Granted, Despite Current Policy, WALL ST. J., May 16,
2002, at D3.
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The PTO’s reliance on moral concerns to withhold patents on human beings also prevents it from

issuing patents on procedures done to human beings. Specifically, medical activities and

procedures on “human bodies”142 may not receive patents, though the exact statutory definition

of “body” remains unclear. The PTO has, however, granted a patent for human neural stem cell

cultures derived from any source, including embryonic tissue, further complicating the PTO’s

definition of which organisms comprise “human beings.”

Considering the current restrictions on issuing patents for human beings, while allowing patents

for “live” human cells or isolated and purified human cells and cell lines, it remains to be seen

how courts will reconcile the difference between what it means to be a living micro-organism but

not a living human organism.

4. EMBRYONIC STEM CELL RIGHTS UNDER PATENT LAW

A patent operates as a quid pro quo: the patent owner obtains the exclusive right to make, use,

and sell an invention in exchange for publicly disclosing the invention. Different levels of patent

jurisdiction exist, but ultimately individual countries grant and enforce patents.143

Patent regimes operate according to one of two principles.  US law had a “first-to-invent”

principle, where the person with the earliest invention date gets patent protection. By contrast,

the rest of the world has adopted the “first-to-file” principle, where the person with the earliest

patent filing date gets protection. Recently, however, the US passed the American Invents Act

which aligns patent policies to be similar to the “first-to-file” principle used in the rest of the

world.144 There is some debate as to how this law will play out in practical cases. The World

Trade Organization (WTO) established the Agreement on Trade-Related Aspects of Intellectual

Property Rights (TRIPS), which sets down the basic minimum requirements for patent

protection145:

i. Subject matter: the invention must fall into a patentable class of things

ii. Novelty: the invention must be new

iii. Non-obviousness: the invention must involve an inventive step

142 35 U.S.C. § 287(c)(2)(A) (2000). See also, C.R. Bard, Inc. v. Advanced Cardiovascular Sys., Inc., 911 F.2d 670.
143 P. Drahos, “Biotechnology Patents, Markets and Morality” [1999] E.I.P.R. 443.
144 Resnik “Privatized biomedical research, public fears, and the hazards of government regulation: Lessons from
stem cell research” as published in TOMOSSY & WEISSTUB (eds) (2003) 591 at 593.
145 Crespi (2003) JOURNAL OF PATENT AND TRADEMARK OFFICE SOCIETY 31at 38.
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iv. Utility: the invention must be capable of industrial application

v. Enablement: the inventor must disclose enough information to allow a person skilled in

the art to practice the invention

All of the major patent regimes include these five requirements in one form or another.  The

subject matter requirement is usually a threshold consideration, after which a patent application

must meet the other four requirements.  Countries interpret these requirements differently, most

notably (for purposes of stem cell research) the subject matter and novelty requirements.146

The thrust of the stem cell line patentability question relates to the subject matter requirement.

Countries issue patents for any invention in any field of technology, subject to specific

exceptions.

One exception in the patent law of many countries excludes inventions whose use would threaten

“public order” or “morality.”  This is relevant for stem cell lines, given the possible implications

of utilizing human embryos. This exception has been most notably invoked by the European

Patent Office (EPO) in rejecting the Wisconsin Alumni Research Foundation’s (WARF) patent

application. Citing Article 53(a) of the European Patent Convention (EPC) which excepts from

patentability “inventions the commercial exploitation of which would be contrary to ‘ordre

public’ or morality.” Specific to stem cells, Rule 28(c) of the Implementing Regulations declares

“uses of human embryos for industrial or commercial purposes” not patentable. Interpretations of

even the European morality exception vary among member states. These varied responses further

contribute to an already complicated patent landscape.147

The US, Canada, and Australia do not have explicit morality restrictions and generally allow for

a broader class of patentable inventions.148 In addition, the patent laws of most countries prohibit

the patenting of natural phenomena, laws of nature and naturally-occurring substances.149 These

prohibitions have been prominent in recent debates in the U.S., Europe and Australia concerning

146 L. BENTLY AND B. SHERMAN, INTELLECTUAL PROPERTY LAW, 3rd edn 455-456 (Oxford: OUP) (2009).
147 Soobramoney v Minister of Health, Kwazulu-Natal 1998 (1) SA 765 (CC) 774.
148 Haker & Beyleveld (eds) (2000) 232; Monachello TULSA JOURNAL OF COMPARATIVE AND INTERNATIONAL LAW

591 at 606-610 (2003).
149 Rhodes (2003) PENN STATE INTERNATIONAL LAW REVIEW 341 at 351-352
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the patenting of genetic sequence information and isolated genetic material.150 While the USPTO

has traditionally issued patents covering genetic sequence information and isolated genetic

material, a recent Federal District Court decision invalidated patents on the BRCA1/2 genes

involved in breast and ovarian cancer. This case is currently being appealed.151

Most countries have a strict novelty requirement, under which public disclosure of the invention

before patent filing destroys patentability. Japan allows for a 6 month grace period after public

disclosure for patent filing. The US and Canada allow for a 12 month grace period.152

4.1 Are stem cells lines patentable?

The stem cell field is new, rapidly-developing, and can advance in many different directions: we

are not sure what types of stem cell lines, methods, and reagents will ultimately be useful.  For

example, it may be easier to patent induced pluripotent stem (iPS) cells than embryonic stem

(ES) cells.153

Countries take different stances regarding the patentability of stem cell lines, involving a

complex assortment of legal and ethical considerations.  Besides differences in patent law

specifics, jurisdictions around the world have adopted a wide variety of stem cell policies,

ranging from permissive to prohibitive.154 Different cultures have varying attitudes toward the

desirability of using stem cells, which likely will affect whether they allow patenting. For

example, the EPO specifically cited ethical considerations in rejecting a patent application for

human ES cells, with the enlarged board of appeals stating that under the EPC, “It is not possible

150 Also see Stevens, An Overview of the position in the United Kingdom, HOUSTON JOURNAL OF INTERNATIONAL

LAW 623 at 638-639 (2003).
151 See SCHNEIDER & WARDLE, “Genetics and artificial procreation in the U.S.A.” as published in MEULDERS-
KLEIN, DEECH & VLAARDINGERBROEK (eds) 55.
152 Resnik “Privatized biomedical research, public fears, and the hazards of government regulation: Lessons from
stem cell research” as published in TOMOSSY & WEISSTUB (eds) (2003) 591 at 593
153 Crespi (2003) JOURNAL OF PATENT AND TRADEMARK OFFICE SOCIETY 31at 38
154 For example Johns Hopkins University v. CellPro, Inc 152 F.3d 1342 (1998).
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to grant a patent for an invention which necessarily involves the use and destruction of human

embryos.”155

4.2 Significant issued patents in stem cell research

It is very difficult to get a good broad picture of the international patent landscape in stem cell

research. First, we do not know which patent claims are important because the field is still

developing and can progress in many directions, potentially bypassing patents that seem

important today. Patents exist for different types of stem cell lines, and at various stages, as well

as for methods and reagents to generate and grow them.156 For example, a claims search for

“stem cells AND pluripotent” yields 510 issued patents and 1995 patent applications in the US

alone and 491 PCT applications.  Whether several, one, or even none of these applications will

result in patents remains an open question.  Second, patent databases differ in how easy it is to

search them, and what search criteria they offer. As a result, a consistent search of stem cell

patents across relevant international databases is not practicable.157

5. CONCLUSION

Upon examining stem cell research, one is forced to concede that there are no appropriate quotes

available that can describe the impact that stem cell research is already having, and still will

have, on global healthcare. Stem cell research and its possible areas of application is enormous in

scope, not to mention the countless hours of joy provided to ethicists who seem to surround

themselves with vague terminology whilst reasserting the fact that the moral objections to these

types of endeavors are too grave to mention. The obstacles posed by ethicists are, to a certain

extent, being re-evaluated by legal philosophical scholars and positioned as an ethically concise

version of the boni mores pertaining to stem cells within the current legal framework.

The future of the biotech industry in Europe has been cast into doubt after the European Court of

Justice banned patents on stem cell work involving the destruction of human embryos. In a ruling

that many have called “devastating”, the court concluded that patents are not applicable to “a

process that involves removal of a stem cell from a human embryo at the blastocyst stage,

155 Laurie, “Biotechnology  and  Intellectual  Property:  A  Marriage  of  Inconvenience?” as published in MCLEAN

(ed) 237 at 254.
156 J. DAVIS, INTELLECTUAL PROPERTY LAW 3rd edn  268 (Oxford: OUP, Core Text Series) (2008).
157 A. M. Viens, Morality Provisions in Law Concerning the Commercialization of Human Embryos and Stem Cells.
–A. PLOMER, P. TORREMANS (eds.). EMBRYONIC STEM CELL PATENTS: EUROPEAN LAW AND ETHICS, 87. (New
York: Oxford University Press) (2009).
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entailing the destruction of that embryo”. Despite the distinction, scientists and commentators

fear there will now be no commercial incentive for stem cell research in Europe, which is likely

to move to Asia or the USA where the environment will be more favourable.

It is relatively safe to conclude that stem cell research is legitimate in theory and that the

application thereof in practice will cause no damage to that fact. The future is the only indicator

of whether stem cell research will become a medically and financially lucrative enterprise within

India. Further advances in the field of stem cell research, as well as genetic engineering in

general, will also determine the effectiveness of the current legal framework. With sufficient

attentiveness to new developments in those areas, the scope for adaptation according to global

and national ethical standards leaves enough room for a just and legitimate approach thereto for

many years to come.
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Smart, Sustainable and Inclusive Growth For Renewable Energy

-Aditya Prakash and Aayushi Chaudhary158

ABSTRACT

India has 150GW of renewable energy potential, about half in the form of small hydropower,

biomass, and wind and half in solar, cogeneration, and waste-to-energy. The magnitude of the

challenge at hand makes it clear that piecemeal measures will not be enough. The country needs

a radically new approach that enables financial viability, accelerates the pace of capacity

addition, improves operational efficiencies and augments fuel supplies. Needless to say, the

Power Sector’s Governance Structure and Monitoring mechanisms need to be further

strengthened to ensure successful execution of such a programme. Our fundamental premise is

that following a 'low carbon' path of development represents the best choice for India on three

counts – energy security, reduced GHG emissions and inclusive growth. The focus of this paper

is primarily on the dimension of inclusive growth, where we show how the greening of India's

economy can help and Generate millions of green jobs that are equitably distributed across urban

and rural sectors, and Bridge the energy divide by providing cost effective and speedy electricity

access to nearly half the Indian population that currently lacks basic benefits that electricity

enables clean water, better health and sanitation, improved education and gender equity.

INTRODUCTION

Early in 2010, the Commission proposed the Europe 2020 strategy which was launched as the

EU’s strategy for smart, sustainable and inclusive growth159. The aim was to improve the EU's

competitive emeses while maintaining its social market economy model and improving

significantly its resource efficiency. When it was launched the Europe 2020 strategy was a front

runner in advocating a growth model going beyond simply increasing GDP. Today many bodies

promote smart, sustainable and inclusive growth as a crucial element of economic development.

158 Students, CNLU, Patna
159 Commission's Communication COM(2010)2020 of 3 March 2010. The overall strategy and its targets were
discussed by the European Parliament and endorsed at the meetings of the European Council respectively in March
and June 2010. Available at http://ec.europa.eu/europe2020/index_en.htm accessed on 15th December 2014.
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The Europe 2020 strategy was initiated against a background of lower growth and productivity

levels than in other developed countries and a rapidly deteriorating economic and social

environment, in the wake of the worst global financial crisis the EU has ever faced. It drew the

lessons from the Lisbon strategy for growth and jobs which was launched in 2000, renewed in

2005 and was in place until 2010. The founding document made it clear that the short-term

priority was a successful exit from the crisis, but that "to achieve a sustainable future", the EU

needed to tackle its structural weaknesses and already look beyond the short-term. The ambition

was to come out stronger from the crisis and turn the EU into a smart, sustainable and inclusive

economy, delivering high levels of employment, productivity and social cohesion160.

Green growth161 emphasizes the necessity and opportunity of an economic trajectory that

‘improves human well-being and social equity while simultaneously reducing environmental

risks and ecological scarcities’ (UNEP). The concept of green growth identifies opportunities for

economic growth by utilizing mutually reinforcing positive effects between economic, social and

environmental sustainability – the triple win – as well as by engaging in fast-growing green

sectors, such as renewable energies and resource-efficient technologies. Moreover, green growth

calls for a structural change, a move away from a resource and emission intensive business-as-

usual model to a model of long-term environmental, social and economic benefits. While

governments need to establish an enabling framework for green growth, the business sector must

contribute long-term investments and unleash innovation for structural transformation.

India’s 12th Five-Year Plan sketches the country’s national priorities of reaching ‘Faster,

Sustainable and More Inclusive Growth’, outlining a strategy of addressing some of the

country’s biggest challenges, above all the economic slowdown, social imbalances and poverty,

as well as energy security and natural resource management (GOI, 2011a). While the economic

slowdown is partly related to the global economic and financial crisis, India has not yet

succeeded in effectively decoupling its economic growth from resource use and emissions, to

alleviate poverty and to achieve a spatially as well as socially equitable development. Today,

India has a population of 1.2 billion, of which 30% (300 million people) live below the poverty

160 COM(2010)2020 of 3 March 2010.
161 While globally ‘green growth’ is the dominating terminology to describe the discourse around economic,
environmental and social aspects of sustainable growth, in India ‘sustainable and inclusive growth’ is used. Green
growth and sustainable and inclusive growth are hence used interchangeably in this paper.
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line162 (GOI, 2012). Currently, 70% of India’s population rely on natural resources for

sustenance (UNDP, 2011), underlining the importance of preserving natural resources for

growth, welfare and social security. It is against this background that the Indian dilemma of

reaching ‘triple bottom line’163 objectives becomes visible and the need for questioning existing

growth patterns becomes evident. The following sections sketch the challenges and drivers of

change to frame the discussion on green growth policies in India.

To overcome these barriers, appropriate policy reforms at regulatory and market level must be

ensured. The most important step is setting up an aggregate and stipulated Generation based

national renewable energy target of at least 20% by year 2020. This would help in consolidating

the multiple targets for renewable energy. Furthermore, mandatory escalating Renewable energy

Purchase Obligations (RPOs) target for each state must be set up based on logical and rational

criteria and have strong compliance and monitoring regime. Further, decentralized renewable

energy infrastructures should be prioritized as preferred option for rural/household electrification

and therefore, half of financial allocations under national flagship rural electrification

programme Rajiv Gandhi Gramin Vidhyutikaran Yojana (RGGVY) should be allocated for off-

grid or grid-interactive renewable energy projects. Although, prices of renewable energy

technologies in India is falling down, the sector needs certain fiscal supports such as a lending

body, a Renewable Energy collateral fund and a public-private investment on research &

development to further reduce its cost. While India has emerged as one of the fastest-growing

economies in the world in the post reform era, the growth story is also of widening social

inequality. India’s economic growth has been unevenly distributed socially and spatially, with

almost 30% of its population living on less than US$1.25 per day (WB, 2011). A large share of

the population still lacks basic access to affordable and quality services in health care, education,

housing, energy, water and sanitation. This underlines the rising importance of economic

governance towards inclusive growth and a stronger role in rural areas for MSMEs, which

employ an estimated 59.7 million persons164 in the country already. The prospects for

162 The poverty line is 28.65 Rupees per day as per Government of India, Planning Commission definition
163 The term ‘triple bottom line’ was first introduced in 1994 by John Elkington, who emphasized that the
(economic) bottom line needs to be extended by environmental and social dimensions. Accordingly, the ‘triple
bottom line’ approach refers to the economic, environmental and social value added generated by a company.
164 Ministry of Micro, Medium and Small Scale Enterprises
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innovation and investment by the private sector, including 26.1 million165 micro, small and

medium enterprises (MSMEs), will remain low.

If India has to ensure a sustainable and inclusive growth and not just “Economic growth at all

cost”, it needs to protect its forests, critical wildlife habitats and livelihood of the dependent

communities from unmindful coal mining. The government should also put an immediate

moratorium on new coal mining clearance till criteria for such clearances are developed. Before

giving Clearance to new coal based power plant, in water starved areas, the Indian Government

should do a cumulative water impact assessment. India needs to plug smart power by imposing

stringent and mandatory energy efficiency standard legislation on industrial and commercial

usage, starting with the highest consumption area i.e. heavy industry. It also has to initiate

technical roadmap for integration of ICT technologies in power grid to reduce perpetual

Transmission and Distribution (T&D) loss which is globally the highest. In India, there is a

considerable inequity in energy distribution between rural and urban households. While the

energy generating capacity in the country has increased, yet 40% of the households (mostly in

the rural areas), don’t have an access to electricity. The present centralized model of energy

system may not be the right way forward. Since 2010 Greenpeace is working in the state of Bihar

to challenge the dominant perception that only centralized system based on fossil fuel can deliver

power to all. Through this campaign Greenpeace is trying to create political and policy

champions who can support decentralized renewable energy as the empowered model which can

provide energy access to all. To make decentralized renewable energy an important tool for

energy access, huge investment opportunity exists within the state and Bihar has a potential to

become a flag-bearer for national revolution for renewable energy166. The “Bihar model” can

offer a new negotiating leverage for global negotiation on climate change and represent a model

of Decentralized Renewable Energy (DRE) development for many poor countries, especially in

Africa, that have similar socioeconomic conditions. From the business opportunities perspective,

such a shift is advantageous as the renewable energy sector is well placed to develop and offer a

wide range of solutions and applications.

165 ibid
166 Acemoglu, D., Johnson, S. and Robinson, J.A., 2001. The Colonial Origins of Comparative Development: An
Empirical Investigation. American Economic Review, 91(5): 1369-1401.
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However, in Bihar the acceleration of such a process is constrained by certain barriers. These

barriers could be related to the technical and financial viability, investments, support

infrastructure and infrastructure bottle-necks and regulatory issues. Since the current state

leadership has demonstrated a strong commitment towards renewable energy, it would be helpful

in shaping the policy to enhance the investment at state level and also influencing similar

policies at national level. While the Energy Revolution scenario is for the entire country, many

regional energy plans – like the Bihar Energy Revolution clusters – need to be developed on the

basis of an overall plan. The India Energy Revolution 2012 presents a roadmap to achieve

sustainable energy system in India now and for generations to come. Such a profound change

translates into a wide variety of skilled domestic green jobs. Renewable energy technologies are

becoming increasingly competitive over conventional fuels which have been heavily subsidized

for decades, which will, in turn, save consumers money in the long run, at a time when financial

stringency and planning has become an imperative for citizens at large167.

Climate and Energy Policy

If we do not take urgent and immediate action to protect the climate, the threats from climate

change could become irreversible. The goal of climate policy should be to keep the global mean

temperature rise to less than 2°C above pre-industrial levels. We have very little time within

which we can change our energy system to meet these targets. This means that global emissions

will have to peak and start to decline by the end of the next decade at the latest. The only way

forwards is a rapid reduction in the emission of greenhouse gases into the atmosphere.

The UNFCCC and the kyoto protocol

Recognizing the global threats of climate change, the signatories to the 1992 UN Framework

Convention on Climate Change (UNFCCC) agreed the Kyoto Protocol in 1997. The Protocol

entered into force in early 2005 and its 193 members meet continuously to negotiate further

refinement and development of the agreement. Only one major industrialized nation, the United

States, has not ratified the protocol. In 2011, Canada announced its intention to withdraw from

167 Ahluwalia, M.S., 2000. State Level Performance Under Economic Reforms in India, Paper presented at the
Centre for Research on Economic Development and Policy Reform Conference on Indian Economic Prospects:
Advancing
Policy Reform May 2000; Stanford University, available at
http://www.planningcommission.gov.in/aboutus/speech/spemsa/msa007.pdf accessed on 16th December 2014.
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the protocol168. In Copenhagen in 2009, the 195 members of the UNFCCC were supposed to

deliver a new climate change agreement towards ambitious and fair emission reductions.

Unfortunately the ambition to reach such an agreement failed at this conference. At the 2012

Conference of the Parties in Durban, there was agreement to reach a new agreement by 2015.

There is also agreement to adopt a second commitment period at the end of 2012. However, the

United Nations Environment Program’s examination of the climate action pledges for 2020

shows that there is still a major gap between what the science demands to curb climate change

and what the countries plan to do. The proposed mitigation pledges put forward by governments

are likely to allow global warming to at least 2.5 to 5 degrees temperature increase above pre-

industrial levels169.This means that the new agreement in 2015, with the Fifth Assessment

Report of the IPCC on its heels, should strive for climate action for 2020 that ensures that the

world stay as far below an average temperature increase of 2°C as possible. Such an agreement

will need to ensure:

• That industrialized countries reduce their emissions on average by at least 40% by 2020

compared to their 1990 level.

• That industrialized countries provide funding of at least $140 billion a year to developing

countries under the newly established Green Climate Fund to enable them to adapt to climate

change, protect their forests and be part of the energy revolution.

• That developing countries reduce their greenhouse gas emissions by 15 to 30% compared to

their projected growth by 2020.

International Energy Policy

At present there is a distortion in many energy markets, where renewable energy generators have

to compete with old nuclear and fossil fuel power stations but not on a level playing field. This is

because consumers and taxpayers have already paid the interest and depreciation on the original

investments so the generators are running at a marginal cost170. Political action is needed to

overcome market distortions so renewable energy technologies can compete on their own merits.

168 Ahluwalia, M.S., 2002. ‘Economic Reforms in India since 1991: Has Gradualism Worked?’ The Journal of
Economic Perspectives, Vol. 16, No. 2 ,pp. 67-88. American Economic Association.
169 UNEP EMISSIONS GAP REPORT.
170 Aizawa, M. and Yang, C., 2010. Green Credit, Green Stimulus, Green Revolution? China’s Mobilization of
Banks for Environmental Clean-up. The Journal of Environment & Development, 19(2): 119-144
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While governments around the world are liberalizing their electricity markets, the increasing

competitiveness of renewable energy should lead to higher demand. Without political support,

however, renewable energy remains at a disadvantage, marginalized because there has been

decades of massive financial, political and structural support to conventional technologies.

Developing renewable will therefore require strong political and economic efforts for example,

through laws that guarantee stable tariffs over a period of up to 20 years171. Renewable energy

will also contribute to sustainable economic growth, high quality jobs, technology development,

global competitiveness and industrial and research leadership.

Renewable Energy targets

A growing number of countries have established targets for renewable energy in order to reduce

greenhouse emissions and increase energy security. Targets are usually expressed as installed

capacity or as a percentage of energy consumption and they are important catalysts for increasing

the share of renewable energy worldwide.16

The Kyoto Protocol commits 193 countries (signatories) to reduce their greenhouse gas

emissions by 5.2% from their 1990 level. The global target period to achieve cuts was 2008-

2012. Under the protocol, many countries and regions have adopted regional and national

reduction targets. The European Union commitment is for overall reduction of 8%, for example.

In order to help reach this target, the EU also created a target to increase its proportion of

renewable energy from 6% to 12% by 2010172. However, in the electricity sector the investment

horizon can be up to 40 years. Renewable energy targets therefore need to have short, medium

and long term steps and must be legally binding in order to be effective. They should also be

supported by incentive mechanisms such as feed-in tariffs for renewable electricity

generation173. To get significant increases in the proportion of renewable energy, targets must

be set in accordance with the local potential for each technology (wind, solar, biomass etc) and

be complemented by policies that develop the skills and manufacturing bases to deliver the

agreed quantity. Data from the wind and solar power industries show that it is possible to

171 ASSOCHAM , 2012. ‘India’s Experience with FDI: Role of a Game Changer’. The Associated Chambers of
Commerce and Industry of India.
172 Bhattacharya, S. C., and Jana, C., 2009. Renewable energy in India: Historical developments and prospects.
Energy and its sustainable development for India , 34 (8), 981-991.
173 Bardhan, P., 1996. Decentralised Development. Indian Economic Review, 31(2): 139-156.
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maintain a growth rate of 30 to 35% in the renewable energy sector. In conjunction with the

European Photovoltaic Industry Association,8 the European Solar Thermal Power Industry

Association9 and the Global Wind Energy Council,10 the European Renewable Energy Council,

Greenpeace has documented the development of these clean energy industries in a series of

Global Outlook documents from 1990 onwards and predicted growth up to 2020 and 2040.

India policy recommendations

With an increasing demand for electricity, India is facing formidable challenges to build up its

energy infrastructure to meet its economic and social targets. The current and foreseeable coal

crisis at the domestic front, coupled with price rise of imported coal and natural gas strongly

advocates for fundamental rethinking and restructuring of India’s power infrastructure and

energy dependencies. India needs to shift its current energy policy based on over-dependence on

unviable fossil fuel & nuclear energy to sustainable and economically efficient renewable energy

resources along with improved energy efficiency measures174. Therefore to ensure that India is

able to achieve its twin imperatives of providing access to modern energy to over 300 million

people without electricity and sustaining its long-term high economic and development growth

aspiration, Greenpeace recommends that Government of India should implement the following

policy reforms in power, energy and allied sectors175.

Renewable energy: Sustaining India’s energy demand.

India is enriched with natural resources and able to generate electricity from renewable energy

sources. While on the other hand the country faces acute power deficit of over 10% resulting

approximately $58 billion of loss. Renewable energy provides not just a bridging solution to

present power crisis but can also be a permanent fix to India’s increasing electricity

requirements. This will boost India’s high economic growth aspiration and also benefit millions

awaiting to have an electricity access along with positive effect on environment.

174 Bennett, M., 2009. Markets for Ecosystem Services in China: An Exploration of China’s ‘Eco-Compensation’
and Other Market-Based Environmental Policies. Forest Trends report, available at:
http://www.foresttrends.org/documents/files/doc_2317.pdf. accessed on 18th December 2014.
175 Bloom, D., 2011. ‘Population Dynamics in India and Implications for Economic Growth’ January 2011. PGDA
Working Paper No. 65. Program on the Global Demography of Aging
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Key Results of Indian Energy Revolution Senario

Energy Demand by Sector

The future development pathways for India’s energy demand are shown in Figure 4.1 for the

Reference scenario and the Energy Revolution scenario. Under the Reference scenario, total

Primary energy demand in India increases by 206% from the current 29,149 PJ/a to about 89,100

PJ/a in 2050. In the Energy Revolution scenario, by contrast, energy demand increases by 70%

compared to current consumption and it is expected by 2050 to reach 49,600 PJ/a. Under the

Energy Revolution scenario, electricity demand in the industrial, residential, and service sectors

is expected to fall slightly below the current level. In the transport sector – for both freight and

persons – a shift towards electric trains and public transport as well as efficient electric vehicles

is expected176. Fossil fuels for industrial process heat generation are also phased out and replaced

by electric geothermal heat pumps and hydrogen. This means that electricity demand in the

Energy Revolution increases in those sectors.

Electricity Generation

The development of the electricity supply market is charaterised by a dynamically growing

renewable energy market and an increasing share of renewable electricity. This will compensate

for the phasing out of nuclear energy and reduce the number of fossil fuel-fired power plants

required for grid stabilization. By 2050, 92% of the electricity produced in India will come from

Renewable energy sources. ‘New’ renewables – mainly wind, solar thermal energy and PV – will

contribute 74% of electricity generation. The Energy Revolution scenario projects an immediate

market development with high annual growth rates achieving a renewable electricity share of

32% already by 2020 and 62% by 2030. The installed capacity of renewable will reach 548 GW

in 2030 and 1,356 GW by 2050. Up to 2020 hydro and wind will remain the main contributors of

the growing market share. After 2020, the continuing growth of wind will be complemented by

electricity from biomass, photovoltaics and solar thermal (CSP) energy. The Energy Revolution

scenario will lead to a high share of fluctuating power generation sources (photovoltaic, wind

and ocean) of 31% by 2030 and 40% by 2050, therefore the expansion of smart grids, demand

176 Campbell, R. J., 2010 China and the United States—A comparison of green energy programs and policies
[Electronic version]. Washington, DC: Congressional Research Service.
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side management (DSM) and storage capacity e.g. from the increased share of electric vehicles

will be used for a better grid integration and power generation management.

Development of CO2 Emissions

Whilst India’s emissions of CO2 will increase by 251% under the Reference scenario, under the

Energy Revolution scenario they will decrease from 1,704 million tons in 2009 to 426 million

tons in 2050. Annual per capita emissions will fall from 1.4 tons to 1 tons in 2030 and 0.3 tons in

2050. In the long run, efficiency gains and the increased use of renewable electricity in vehicles

will also significantly reduce emissions in the transport sector177. With a share of 34% of CO2

emissions in 2050, the power generation sector will remain the largest energy related source of

emissions. By 2050, India’s CO2 emissions are 72% of 1990 levels178.

primary energy consumption

Taking into account the above assumptions, the resulting primary energy consumption under the

Energy Revolution scenario is compared to the Reference scenario, overall primary energy

demand will be reduced by 45% in 2050. Around 81% of the remaining demand (including non

energy consumption) will be covered by renewable energy sources. The Energy Revolution

version phases out coal and oil about 10 to15 years faster than the previous Energy Revolution

scenario published in 2010. This is made possible mainly by replacement of coal power plants

with renewables after 20 rather than 40 years lifetime and a faster introduction of electric

vehicles in the transport sector to replace oil combustion engines. This leads to an overall

renewable primary energy share of 48% in 2030 and 81% in 2050. Nuclear energy is phased out

just after 2045.

Transport

In the transport sector, it is assumed under the Energy Revolution scenario that energy demand

increase can be effectively limited, saving 12,541 PJ/a by 2050 or 68% compared to the

Reference scenario. Energy demand will therefore increase between 2009 and 2050 by only

178% to 6,000 PJ/a. This reduction can be achieved by the introduction of highly efficient

vehicles, by shifting the transport of goods from road to rail and by changes in mobility related

177 Corex is direct smelting technology in commercial use at this time. In corex non-coking coal is directly use the
ore reduction and melting eliminating the needs for coking plants. The use of lump ore or pellets also dispences with
the need of sinter plants.
178 Based on estimates of material availability. We assume the potential for blending upto 30% of fly ash in 12% of
total co2 production and blending upto 60% of slag in 10% of total cement production.
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behavior patterns179. Implementing a mix of increased public transport as attractive alternatives

to individual cars, the car stock is growing slower and annual person kilometers are lower than in

the Reference scenario.

A shift towards smaller cars triggered by economic incentives together with a significant shift in

propulsion technology towards electrified power trains and a reduction of vehicle kilometers

travelled by 0.25% per year leads to significant energy savings. In 2030, electricity will provide

17% of the transport sector’s total energy demand in the Energy Revolution, while in 2050

The share will be 58%.

Energy Revolution in CHINA

Economic development

The basic shape of China’s recent economic development is now well documented. In the more

than 30 years since the beginning of its reform and opening-up period in 1978, the country has

achieved economic growth and transformation on an unprecedented scale, combining high rates

of growth and rapid, if incomplete, industrialization180.

In 1978, China’s GDP was just US$157.72 billion, a figure that reached US$3.54 trillion in

2011 (constant 2000 US$) (WDI, 2012). A simple average of growth rates during that period

gives a rate of 9.69%, substantially higher than both the global growth rate and the rates of

other major developing countries. In 2010, China overtook Japan to become the second largest

economy in the world. However, despite rapid growth, China remains at the primary stage of a

socialist market economy, featuring reliance on high-volume, low-value-added manufacturing;

relatively low levels of scientific and technological innovation; and an environment heavily

contaminated by high-polluting and resource-intensive businesses181. Against the backdrop of

ongoing industrialization and urbanization, many of the environmental and social problems that

179 It is important to note that the building and appliances sectors in India from those of other countries. Heating and
cooling is primarily through electricity whereas in other countries oil, gas, coal are used for heating.
180 Business Green, 2010. China revs up green car industry with fresh subsidies, available at:
http://www.businessgreen.com/bg/news/1802177/china-revs-green-car-industry-fresh-subsidies. [Accessed on 20th
December 2014 .
181 A full review of the current state of the environment in China is well beyond the scope of this review. For more
information, see World Bank, 2011.
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emerged only slowly in today’s developed countries have manifested themselves in China in a

scope and concentrated timeframe that are also historically unprecedented.

Poverty Reduction

Since the inception of the reform era, economic growth has lifted many Chinese people out of

poverty. According to the official poverty line, the number of Chinese poor was reduced to just

26.88 million In 2010 from 250 million in 1978 (Information Office of the State Council, 2011),

making China the first country to reach the UN Millennium Development Goal of halving its

poverty rate182. Progress was particularly impressive in rural areas, where the ratio of the rural

poor to the total rural population was reduced from 30.7% to 2.8% (Information Office of the

State Council, 2011). In 2011, in light of development needs, the Chinese government raised the

poverty line in terms of average annual per capita net income from 1,196 RMB in 2009 to 2,300

RMB in 2011 (constant prices in 2010), thus expanding coverage of poverty-relief programmes

based on the official poverty line to 122 million recipients (NDRC, 2012).

The developmental stages of Energy Revolution in China

Phase 1 (1978-1992): Economic revival, poverty reduction, and environmental deterioration

In 1978, as China began its reform and opening up, the household contract responsibility system

replaced the collective management system of the people’s commune period in rural areas. As a

result, ordinary rural households could use means of production (e.g. land) that could previously

only be used collectively, and could make their own decisions on planting and management. This

significant change in production and allocation practices is credited with motivating farmers’

enthusiasm for production and improved unit output of land. Subsequent reforms, including

changes in farm produce pricing, the marketisation of township enterprises, and the introduction

of rural finance and labor markets, further empowered farmers183. Factors of agricultural

production flowed increasingly freely, and rural China was rejuvenated. In this period, the

incomes of rural residents increased sharply. The per capita net income of farmers increased

from 160.2 RMB in 1979 to 784 RMB in 1992, an increase of nearly five times (NBS, 2002a).

182 While less austere international poverty lines unsurprisingly indicate a larger number of poor, they indicate a no
less impressive reduction over time.
183 Bannister, J. and Cook, G., 2011, Manufacturing in China: China’s employment and compensation costs in
manufacturing through 2008. Monthly Labor Review, March: 39-52.
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Agricultural production structures were enhanced and diverse market oriented planting models

replaced the simple model of planting grains that had prevailed prior to reform. Reform was not

limited to traditional agriculture, with forestry, animal husbandry and fisheries all enjoying

development, though to different degrees and with variations in the institutional arrangements

created in these sectors during reform.

Phase 2 (1992-2000): Industrialized economic development and environmental degradation

Accelerate; poverty-environment linkages are acknowledged

In 1992, with the 14th Party Congress as the turning point, the emphasis of economic system

reform was shifted to the establishment of a ‘socialist market economy’, signaling the gradual

adoption of markets as the organizing principle for much of the country’s economic activity. As

a part of this shift, the State introduced a series of policies fostering and supporting the nonpublic

economy, which brought about a surge in the opening of individual private enterprises, boosting

the non-public economy and contributing to further increases in national income. Measured

according to Basic Criteria of National People’s Moderate Prosperity Living Standards, in 2000,

95.6% of people nationwide were moderately well off, and the living standards of urban and

rural residents met the basic criteria of moderate prosperity. The processes of industrialization

and urbanization that underpinned this improvement in wellbeing brought with them significant

changes in the use of land and other natural resources. Large quantities of farmland were

converted to non-arable land, which, in conjunction with the impacts of environmental pollution

and ecological degradation, resulted in continued reductions in the quantity of available farmland

resources in rural China. With the development of industry, the demand for energy rose at an

accelerated pace. As is the case today, coal constituted the majority of China’s energy mix, and

while use of coal resources increased from 13.93 million tons of coal exploited in 1979 to just

20.65 million tons in 1992, by 1996 nearly 1 billion tons of coal were being exploited annually

(NBS, 2002b; Shanxi Coal, 2002)184. In Shanxi province alone, 6,250 township coal mines were

reported to the State in 1998, 56.3% of which were productive mines (Zhang, 2000). This figure

excludes an unknown (though thought to be large) number of illegal small-scale mines, which

have tended to use traditional exploitation and processing approaches that damaged surface

184 Department for Industrial Policy and Promotion, 2011. National Manufacturing Policy, Press Note, Ministry of
Commerce and Industry. Available at
http://dipp.nic.in/English/policies/National_Manufacturing_Policy_25October2011.pdf accessed on 20th December
2014.
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water, soil and air. Such mines are often important sources of employment and income for

nearby impoverished households, but they carry significant livelihood risks due to poor

production conditions and frequent accidents.

Phase 3 (2000-Present): Integrating economic development, environmental protection and

poverty reduction

Since 2000, China has made enormous achievements in environmental protection. At the end of

2001, China entered the World Trade Organization, which provided a new driving force for

economic development. Average annual GDP growth rates hit 10% between 2001 and 2008.

Despite the slowdown caused by the global financial crisis in 2008, the growth rate remained

around 9-10%, though that figure fell to under 8% in the first two quarters of 2012 as the

continued weakness of European markets for Chinese exports affected growth figures (New

York Times, 2012). Optimism regarding levels of growth since 2000 has been tempered

somewhat by concerns regarding the distribution of that growth185.

The Current Policy Environment

In this section, we provide a typology of the various components of the current policy

environment for green growth in China. Given that the final set of policies included in this

scoping phase review was necessarily limited, we hope that providing a typology will help to

frame future discussions and guide the identification and selection of detailed case studies at the

workshop planned for the close of the inception phase

Umbrella policies: high-level policy guidance and local implementation

This subsection presents an overview of the current high-level policy guidance provided by the

Central Government. As described in Section 3, central level policy-making relies in large part

on local administrative levels to develop and implement strategies186. We focus here on the way

in which the policy environment influences economic actors, facilitating them (or not) to achieve

green growth.

The 12th Five-Year Plan

185 Here we provide only a selection of descriptive statistics indicating distributional concerns. For further detail and
policy implications, see among others Lin, 2008.
186 Jin L., 2011. Policy instruments taking account of the rural environment and poverty. Internal Report of IPRCC
sponsored project. Unpublished.



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

39

China’s economic development has been steered by a series of five-year plans (FYP) which

began in 1953 and are set out by the Communist Party of China. China is currently in its 12th

plan, which will run from 2011 to 2015 and emphasizes ‘higher quality growth’ as well as

‘inclusive growth’187. The plan sets a number of objectives in regards to green growth within the

Chinese economy, and the main binding targets include

• Reducing water consumption per unit of value-added industrial output by 30% by 2015

• Increasing the percentage of non-fossil fuel usage in primary energy consumption from 8.3% in

2010 to 11.4% in 2015. KPMG (2011a), through expert interviews, believes that the Chinese

Government may push for an increase (above its binding target) to 15%.

• Decrease energy consumption per unit of GDP by 16% by 2015

• Decrease major greenhouse gas (GHG) emissions by between 8% and 10% by 2015

• Increase the forest coverage rate from 20.36% in 2010 to 21.66% in 2015

• Two new pollution-reduction goals: decreasing both nitrogen oxide and ammonia nitrogen by

10% each.

CONCLUSION

China and India are both large emerging economies that have been enjoying fast economic

growth on the back of market liberalization but are now facing challenges associated with

achieving more socially inclusive and environmentally sustainable forms of growth. As this

study has shown, both are now recognizing the importance of finding ways to achieve this goal,

and are innovating with policies and mechanisms to incentivize these new forms of growth. It is

clear that there will be many valuable lessons to be learned from this innovation, both within

China and India themselves and in other countries.

In some cases, the two countries are tackling similar problems in different ways, thus offering

scope for direct comparison of the pros and cons of different approaches. Some of the case

studies will facilitate this direct comparison, while others will generate lessons about broader

approaches, such as the use of industrial development policies to promote particular new green

sectors, or the use of voluntary approaches or industry-led initiatives to encourage greener

business behavior.

187 Jing, J., 2000. Environmental protests in rural China. In Perry, E.J. and Selden, M., eds 2000. Chinese Society,
Change, conflict and resistance (2nd ed.) London: Routledge Curzon. Ch 9.
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The research to date has shown that the private sector has played an increasingly important role

in both China and India since liberalization, and is itself beginning to innovate. First by

developing new markets that are likely to enjoy fast growth in a greener international economy,

and second by promoting more sustainable and inclusive business models, responding to an

increasingly clear business case that this is likely to contribute to long-term commercial success

and market leadership. Measuring the impact of this innovation, both for the businesses

themselves and for wider society, will help to promote a better understanding and awareness of

the business case for such investment. Understanding the opportunities and constraints faced by

business will be another key aspect of learning that can be used to inform policies that will help

create an enabling environment for such investment.

We have also found that, as both countries move away from command and control models of

economic management and towards market-based approaches that incentivize business activity

rather than direct it, mechanisms are being put in place to incentivize and alter business activity

to bring it into line with the wider goals of sustainable and inclusive growth. There will be much

to learn from the success or otherwise of these mechanisms. Future research should thus help to

develop an understanding of the intersection between government and business in terms of their

respective contributions to achieving sustainable and inclusive growth.

The programme can also foster a better understanding of how successful economic management

can be achieved in large countries like China and India, which set the overall policy direction

nationally but which must implement policies at the state or provincial level given enormous

differences in conditions across the country. The institutional mechanisms used by both countries

to achieve this goal warrant further analysis.

Finally, the research to date has shown that the political economy of reform should be a key

aspect of future analysis, as that can be one of the main determinants of policy success or failure.

This should be a consideration at the micro level, including analysis of stakeholders who are

likely to win or lose from greener growth patterns, thus contributing to a better understanding of

the likely drivers and constraints for reform, and in turn informing the development of more

influential policy-engagement strategies. Political economy analysis should also be undertaken at

a macro level, in terms of understanding the overarching political context and its implications for

both business incentives and public engagement on these issues, and how these help or hinder
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government in effecting the necessary long-run economic changes that will facilitate the

transition to a green growth trajectory.
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WOMEN’S RIGHT TO EDUCATION: THE GAME-CHANGER

- SUNAYANA SASMAL
188

INTRODUCTION

“Equality is a right but no power on the Earth can make it a fact.”- Honore de Balzac

Women all across the world, since times of the Vedas and myths, in war and peace, in progress

and development, have never experienced a moment of being considered completely equal with

men. Never has there been a time when women have experienced absolute, unconditional and

irrevocable freedom, independence, respect and power, in the eyes of society. They have

continued to be victims of patriarchal discrimination at domestic, national and global levels and

in every field. Hardly have women been treated as humans, or as equal with the other sex. If we

talk about olden times, never has a great woman been able to achieve without putting up a fight

first. It has never come easy. And are the reasons for the above being a fetus born a as girl?

We have come a long way since the Universal Declaration of Human Rights, in 1948. Yet, many

communities are yet to equalize the status of the two sexes. We have also come a long way since

1995, when Beijing Platform for Action took place- “Women’s rights are human rights” was the

most definitive outcome, adopted by Government-heads, activists, policy-makers and several

workers who were present at that Conference. However, atrocities hurled, and heinous crimes

like female genital mutilation (of several more) still continue. The justifications provided are

many, attributed to religious, social, mythical, and superstitious beliefs- but bluntly, mostly for

submission to male domination and such a society. In such times, therefore, it is not only by way

of law that changes be made, but also by way of gradual yet effective and careful counseling of

the minds of many to ensure permanent improvements.

The sense of purpose has to be the driving force, instead of statistics that meets the needs of the

policy makers and administrators. While it remains fashionable to talk about women’s education

in public forums, the reality on the ground is still very different. A stronger sponsorship and

commitment is needed, where outcome is more important measure than the money being funded.

The intention to change the status quo is a critical success factor here. But such seemingly simple

188 STUDENT, 2ND YEAR, B.A. L.LB. (HONS.), NATIONAL LAW UNIVERSITY, JODHPUR
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though groundbreaking reforms require that very thing that we have always believed and

practiced, to change. Foremost, it requires the recognition of women as humans, as are men; the

recognition of women’s rights as included in the concept of human rights, as men’s; recognition

that for a family, homestead, society and thereby a nation to develop to its fullest potent, women

need to be education. Education lies at the center of multifold development, making it seem like

a “magic potion”.

WHY FEMALE EDUCATION?

A look at a few quotes by famous leaders who had the foresight to fathom what women’s

education can result in for a whole nation may give a better insight to all, the reasons we should

make it a compulsion to educate women folk.

“An ancient Sanskrit saying says, woman is the home and the home is the basis of society. It is

as we build our homes that we can build our country. If the home is inadequate -- either

inadequate in material goods and necessities or inadequate in the sort of friendly, loving

atmosphere that every child needs to grow and develop -- then that country cannot have harmony

and no country which does not have harmony can grow in any direction at all. That is why

women's education is almost more important than the education of boys and men. We -- and by

"we" I do not mean only we in India but the entire world.” - Indira Gandhi

“You educate a man; you educate a man. You educate a woman; you educate a generation.”-

Brigham Young

“Give a girl an education and introduce her properly into the world, and ten to one but she has

the means of settling well, without further expense to anybody.”- Jane Austen

As each of the above saying goes, every one of them talks about women rights in education and

empowerment, educating one woman will educate a whole family, and then society and so on

and so forth. Shakespeare’s “Taming of the Shrew” forthrightly mirrors the society’s opinion of

a woman who does not obey easily, does not meet pre-settled social standards of a winsome

behavior showcased by a young female- she is aptly called a shrew. However, time has

progressed; minds have changed in some places, if not all. In those days, it was a primarily

stratified society where women were supposed to know how to dress well, look elegant, speak

fashionably, be “accomplished” in talents of knowing how to play music, sew and knit, paint,
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and marry well. If revolutionaries like Jane Austen or Brigham Young could have uttered those

words starting from the early 18th Century, it shows some amount of credibility in their thought,

and obviously a great amount of foresightedness and wisdom in them, even though reality and

circumstances surrounding them might have been quite different. Thus, the importance of

educating the women of a nation can be re-emphasized in every possible direction- from the very

basic grass root level to a global connect. As has been agreed by many great minds, educating

women means educating a whole generation; her gains from achieving an education is not

restricted to one being only, but rather, the manner in which an educated woman helps shape her

family and society is nothing short of incredible. A woman striving to achieve success out of

home in most areas has to cross many hurdles at domestic and societal levels, be it

discrimination or condescension from the economically better class or male gender. But

education can and will help her overcome the hurdles eventually, and pave the way for a

healthier, safer, better world with women being at the helm.

Therefore, further emphasizing the need for education, one look at the data available at hand can

intensify the urgency to make available education to the girl child. Girls in poor countries, made

vulnerable by virtue of both their sex and poverty, are in danger of being denied their human

rights to health care and basic education. They are also vulnerable to sexual and physical abuse

as well as cultural practices such as female genital mutilation. Boys, of course, suffer poverty

too, and they are also subjected to child labor and sexual exploitation. But poverty, violence, and

unequal access to education and other basic rights have greater effects on girls and demand

particular attention.

EDUCATION OF FEMALES AS A DEVELOPMENT STRATEGY

Increasingly, UN agencies and the World Bank are coming to regard educating girls as a central

strategy for poverty alleviation, health improvement, and development. In his role as the World

Bank’s chief economist, Lawrence Summers stated that “investment in girls’ education may well

be the highest return investment available in the developing world.”189 His report focuses mainly

on the benefits of girls’ education to society in general:

189 Lawrence H. Summers, Chief Economist, World Bank, Presentation at the Development Economics Seminar,
Annual Meeting of The World Bank (1992)
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First, educating women reduces child mortality…The evidence that mothers channel much more

of their income to expenditures on children than their husbands do is overwhelming. Education

also increases the willingness to seek medical care and improves sanitation practices…Studies

done at the micro level within individual countries also show that more educated women have

healthier children. ..In Africa, for example, the child of a woman who has not been to school has

a one in five chance of dying before the age of five; a child whose mother attended five years of

school has a mortality risk that is over 40% less… Second, educating women reduces fertility...

Educated women want to have fewer children and are better able to attain their desired level of

fertility…Third, educating women reduces maternal mortality…One can calculate that an

additional year of school for 1,000 women will prevent two maternal deaths. Fourth, educating

women helps prevent the spread of AIDS…Educated women are more likely to enter into stable

marriages and look out for their reproductive health, and much less likely to become prostitutes.

Each of these factors is crucial in stopping the spread of AIDS. By contrast, where girls’

education has increased, giving them better economic and social options, they tend to marry

later. Moreover, those who marry later are likely to have fewer and healthier children.190

In his presentation, Summers focuses on the benefits that go beyond those that individual women

and girls receive, and, indeed, the education of women and girls is inextricably linked with

solving broader societal problems. He continues, “Fifth, educating women has important

environmental benefits… Educating women contributes to reduced fertility. By raising the

opportunity cost of women’s time, it discourages them from clearing forests, and it increases

their ability to manage natural resources efficiently.” Estimating how much it would cost to

produce similar health and fertility benefits using medical and family planning interventions, he

concludes that educating girls is a particularly cost-effective approach to many health and social

problems. “Considering the very low cost of equalizing educational opportunities for men and

women, the question is not whether countries can afford this investment, but whether countries

can afford not to educate more girls.”191

A 1993 study by King and Hill corroborated past studies in finding that the level of women’s

education had a strong positive effect on a country’s GNP. King and Hill also found that the ratio

190 World Bank, 2000,p. 34-35
191 Amartya Sen, 2001, p. 4
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of female-to-male enrollment in primary and secondary education also exacted an effect on GNP.

A large gender gap reduced GNP to the extent that where the ratio of female-to-male enrollment

was less that.75, that country’s GNP would be 25% lower than that of other countries similar in

all respects expect for having a smaller gender gap in education. A more recent study by Klasen

confirmed that the relationship between gender inequality in education and economic growth still

held. The above lucidly and comprehensively summarizes the economic benefits that can be

accrued from educating the girl child. Increased education accounts for about half of economic

growth in OECD countries in the past 50 years, and that has a lot to do with bringing more girls

to higher levels of education and achieving greater equality in the number of years spent in

education between men and women.192 Moreover, the challenge of delivering long-term strong

and sustainable economic growth that benefits all can only be met if best use is made of all

available resources. Leaving women behind means not only forsaking the important

contributions women make to the economy but also wasting years of investment in education of

girls and young women. Making the most of the talent pool ensures that men and women have an

equal chance to contribute both at home and in the workplace, thereby enhancing the well-being

of both men and women, and more generally to society.

WOMAN’S RIGHT TO EDUCATION AS A HUMAN RIGHT

Viewing it from a more humanistic perspective, education of a girl child is her basic human

right. Despite great strides made by the international women’s rights movement over many

years, women and girls around the world are still married as children or trafficked into forced

labor and sex slavery. They are refused access to education and political participation, and some

are trapped in conflicts where rape is perpetrated as a weapon of war. Around the world, death

related to pregnancy and childbirth is needlessly high, and women are prevented from making

deeply personal choices in their private lives. Yes, definitely the economic benefits derived from

educating the girl child can be seemingly interweaved in treating the same right as a human right.

But more often than not, it is because a girl or woman is considered an instrument of

ornamentality or functionality (as be the case), that her rights are snatched away from her, and

she falls victim to the societal conventions. She loses the chance to make her own choices most

192 Gender Equality in Education, Employment and Entrepreneurship: Final Report to the MCM 2012, Meeting of
the OECD Council at Ministerial Level, OECD Week , 2012, p. 3
http://www.oecd.org/social/family/50423364.pdf (Last visited on 28th February, 2015)
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importantly, and thereby even the future generation loses out unknowingly. However, in light of

recent decades and important realization on part of any, education of females has been prioritized

as the concept multiplier effect seems to have kicked in. A rights-based education can be a

means to attain gender equality amongst many others. Otherwise, it tends to transmit gender

inequality to the next generation. Rights-based education is a passkey for full and equal

enjoyment of all human rights, which adds a qualitative dimension to the existing global focus on

quantitative targets. Providing education and training can result in girls having more choices

about their lives. It can also increase self-esteem, thereby providing greater strength to resist

violence and coercion. In this context, a blaring example that makes every breathing person and

especially a woman burst with pride is that of the young, Nobel Peace Prize awardee Malala

Yousufzai. Her fight for women’s education is just what it should be in this desperate situation of

devastating reality where education of women is the answer to many problems, but sadly, as

figures show, female education lags behind greatly. “Whenever and wherever a young girl is

forbidden from going to school, it’s an attack against all girls, against the right to learn, the right

to live life to the full; and it is unacceptable,” declared UNESCO Director-General Irina Bokova

in an official manifestation of support for Malala. “Indeed, there is no justification – be it

cultural, economic or social – for denying girls and women an education. Humanity stands as a

single community when united around human rights and fundamental freedoms.” In the same

context- “In Afghanistan, more than 100 high school students from the Takhar province were

poisoned by fanatics hostile to girls’ education. In Mali, young girls are married by force,

recruited by militia, and prevented from going to school and leading a dignified life. Malala is

the symbol of all of these young girls.”193

International human rights law lays down a three-way set of criteria, whereby girls should have

an equal right to education and equal rights in education, and their equal rights should be

promoted through education. The first step in meeting these requirements consists of overcoming

their exclusion from education. The global priority for girls’ education has made large indents

into this exclusion, with promises to bring it to an end. Figures from UNESCO for 2000-2007

reveal that in Africa, 54% of women were literate compared with 71% of men. In much of South

Asia, the comparable figures for literacy were 53% female compared with 75% male. Though

193 Malala: Symbolizing The Right Of Girls To Education, UNESCO, 10th December 2012
http://www.unesco.org/new/en/unesco/resources/malala-symbolizing-the-right-of-girls-to-education/
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these figures were projected to improve by 2015, the fraction of literate women in both regions is

not expected to surpass two-thirds. Globally, reflecting the persistent disadvantages they face,

women account for two thirds of the world’s 774 million adult illiterates – a proportion that is

unchanged over the past two decades.194 While the overall progress in primary education in the

past decade is encouraging, major barriers stand in the way of progress: 72 million children – 54

per cent of them girls – are out of school.195 In addition, gender disparities in secondary

enrolment are wider and occur in more countries than at the primary level. Gender differences in

tertiary participation are apparent throughout the world, with women predominant in the fields of

education, health and welfare, social sciences, humanities and art, while they remain severely

underrepresented in the fields of science and engineering.

EDUCATION AS A MEANS TO ENSURING HEALTH- OF THE BODY AND THE SOCIETY AS A WHOLE

A GENERAL OVERVIEW

The Human Right to Health is protected in Article 25 of the Universal Declaration of Human

Rights, Article 12 of the International Covenant on Economic, Social and Cultural Rights,

Article 24 of the Convention on the Rights of the Child, Article 5 of the Convention on the

Elimination of All Forms of Racial Discrimination, Articles 12 & 14 of the Convention on the

Elimination of All Forms of Discrimination Against Women, Article XI (11) of the American

Declaration on Rights and Duties of Man and Article 25 of the Convention on the Rights of

Persons with Disabilities. The right to education is a universal entitlement to education,

recognized in the International Covenant on Economic, Social and Cultural Rights as a human

right. And it was in the Beijing Platform that woman’s rights were identified as human rights.

Drawing the dots, it seems but natural and logical that women, along with all the men should be

entitled to her human rights of education and health. In this context, it is important to understand

that one is not independent of the other but is in conjecture. Health cannot be promised or

accessed without some level of education and awareness amongst people, the reverse case being

true as well. According to the 2003 Human Development Report, “Education, health, nutrition

and water and sanitation complement each other, with investments in any one contributing to

194 Adult and Youth Literacy UIS Fact Sheet, No. 26, UNESCO Institute for Statistics, September 2013
195 Anne Firth Murray, From Outrage to Courage: The Unjust and Unhealthy Situation of Women in Poorer
Countries and What They Are Doing About It, (Menlo Park, CA: Anne Firth Murray Publications, 2nd Ed., 2013), p.
34
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better outcomes in the others”.  There are three potential explanations for the positive relation

between education and health: 1) a better health enables one to invest more in education; 2)

common factors – such as genetic endowment, social background or time preferences – affect

health and education in a similar way; and 3) education leads to a better health. However, most

individuals in low income countries also do not have the means to purchase education and health

care themselves. On the other hand, investing in education and health provide the way out of

poverty and are necessary conditions for increasing standards of living.

So what basically are the causes and in-turn effects that make education almost inaccessible for

women and so much of a deathly trap that women of the world cannot seem to escape? As a

UNICEF Report outlines, many girls, and a smaller number of boys, enter marriage without

exercising the right to choose. This is more often the case with the younger and less educated

women. Entering into marriage at a young age almost certainly removes the girl form the

educational process since assuming the wife’s responsibilities usually leaves no room for

schooling. This is turn results in less knowledge of contraception and family planning. Early

child-bearing is identified with higher health risks for both mother and child. Also, adolescent

brides can fall easy prey to abusive partners and in-laws. 196 Socially, early pregnancy

contributes to a cycle that keeps young women in poverty. With early childbearing and higher

maternal and infant death rates come higher illiteracy rates and a higher incidence of domestic

violence in turn. Even more dangerous in the world of today is the fact that health risks that arise

out of lack of education and lack of female empowerment- like HIV-AIDs, Female genital

mutilation, reproductive problems and other comorbid problems that come up with them. In

many corners of the world especially in the third world countries, the system of girl’s education

is a wholly strange and new concept in the society, due to which there are early marriages and

early motherhoods, strayed sexual relations by the male partners and in consequence, increasing

health issues like HIV/AIDS. Even abortions may be unsafe. Statistics have proven how unsafe

medical conditions can lead to deaths of thousands of women, during childbirth or abortion.

Whatever be the disease, and whatever be the cause, it is the duty of every educated man and

woman to extend that education to the underprivileged in order for them to at least be able to

196 UNICEF, The State of the World’s Children, 2001
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make their own choices wisely and live with dignity, as is guaranteed by Article 3 of the

Universal Declaration of Human Rights- the right to life, liberty and security of person.

Below has been discussed some health issues to understand better the linkage between health and

education, and the strong-arm the need to promote education to overcome hurdles in the form of

cultural norms and male-domination.

FEMALE GENITAL MUTILATION

The other adjoining fear is that most of these health problems occur to the uneducated young

female population, who would probably identify themselves as adolescents. Some societies are

closely tied to this tradition. Once the procedure has been carried out, parents and the larger

community and often the girls themselves begin to see school as an unnecessary part of life that

belongs more to the realm of childhood than to womanhood, which by virtue of the traditional

practice, a girl may be said to have entered. Apart from its negative effects on girls’ health and

school attendance, FGM abrogates a person’s basic right to bodily integrity. The practice has

been condemned in several United Nations conventions and declarations and by the WHO,

which views FGM as a major health risk. There used to be several rituals in past days that would

signify a girl’s transition from girl-hood to woman-hood, for example in certain African nations,

FGM is practiced by the elder women of the community to the younger ones when it is necessary

to “make” a woman of the girl. It endows respect and dignity upon the girl being mutilated

according to certain customs. The World Health Organization has divided female genital

mutilation into four broad categories. The first type, which involves excision of the prepuce, with

or without partial or complete removal of the clitoris, is sometimes called sunna circumcision.

When the entire clitoris, the prepuce, and some or all of the labia minora are removed, the term

used is clitoridectomy. The second type, also referred to as “excision,” involves partial or total

removal of the clitoris and labia minora, with or without excision of the labia majora. The third

and most extreme form of female genital mutilation involves a clitoridectomy followed by

stitching up of the vulva; this type is referred to as infibulation. It is estimated that 10% of all cut

women have undergone this most severe form of female genital mutilation, infibulation, which

involves the stitching and narrowing of the vaginal opening.197 In this procedure, a small opening

197 Supra note 7 at 53
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is left to allow urine and menstrual blood to pass. This type is intended to ensure that a girl is a

virgin at the time of marriage, when the area is either torn or cut open to allow sexual

intercourse.

The Justifications provided to this are many- cultural norms, impurity and uncleanliness of an

un-cut woman, customs and traditions. From the causes, it is clearly more of a social disease

which has been plaguing women’s lives for a long time now. The WHO reported in 2000 that:

Although few reliable data exist, it is likely that the risk of maternal death and stillbirth is greatly

increased, particularly in the absence of skilled health personnel and appropriate facilities.

Female genital mutilation may have adverse effects on a healthy reproductive life and also be

associated with long-term maternal morbidity. . . . Genital mutilation may leave a lasting mark

on the life and mind of the woman who has undergone it. . . . The loss of trust and confidence in

care-givers has been reported as a possible serious effect. In the longer term, women may suffer

feelings of incompleteness, anxiety, depression, chronic irritability, and frigidity. They may

experience marital conflicts because of sexual dysfunction. . . Many girls and women,

traumatized by their experience but with no acceptable means of expressing their fears, suffer in

silence.198 Those speculations by the WHO were validated a few years later, when the first large

medical study of FGM, conducted by members of the WHO Study Group on FGM and

Obstetrical Outcome, found that the procedure raises by 50% the risks of mothers and infants

dying.199However, in this rashly increasingly complex world, mankind has not remained

primitive and society not so raw and simple. Instead of natural law prevailing, now most

countries have an established rule of law that has backing by the Government. In such a society,

a maturing boy or girl also changes physically, intellectually and emotionally. Hence, a person

cannot or rather, should not acquire adulthood status by practicing a custom, but rather, it is

necessary to ensure that all such people at the threshold of their adulthood and maturity actually

are well-equipped with proper education and guarantee of human rights protection. At tender

ages when people are the most vulnerable and exposed to a wide array of activities around them

are the times when they need education to protect them.

MATERNAL MORTALITY

198 WHO, 2000
199 Ibid.
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Factually, according to a report, “The relationship between maternal education and mortality

among women giving birth in health care institutions: Analysis of the cross sectional WHO

Global Survey on Maternal and Perinatal Health”, in the adjusted models, women with no

education had 2.7 times and those with between one and six years of education had twice the risk

of maternal mortality of women with more than 12 years of education. The logical conclusion of

the report was that lower levels of maternal education were associated with higher maternal

mortality even amongst women able to access facilities providing intrapartum care. More

attention should be given to the wider social determinants of health when devising strategies to

reduce maternal mortality and to achieve the increasingly elusive MDG for maternal mortality.

In the international survey of 287,035 women giving birth in health care institutions in 24

countries, women with lower educational levels are more likely to die than women with higher

educational levels. Thus, increasing levels of educational attainment are likely to enhance the

capacity of women to obtain, process and understand basic health information about the benefits

of good prenatal care and the reproductive health services needed to make appropriate health

decisions. For example, more educated women may be less likely to accept traditional

explanations for life and death and instead take on broad information about birth spacing, the

signs of pregnancy complications and the need to improve their nutritional status to reduce the

risk of iron deficiency anemia, all of which are of key importance in the drive to reduce maternal

deaths. Furthermore, more educated women are likely to be more confident about asking

questions about their health care needs and are more likely to be listened to by health care

professionals. The indirect relationship between educational levels and maternal mortality may

be through increasing women's self-esteem and thus their empowerment to make health related

decisions. Women's improved access to education is also indicative of their more equal position

in society. The importance of progress in MDG3 (to promote gender equality and female

empowerment, including education) for the achievement of MDG5, should not be

underestimated. The relationships between education and status provide more highly educated

women with more autonomy to make decisions about the number of children they have, their

nutrition during pregnancy and their access to health care. The education of women changes the

balance of familial relationships which has profound potential for beneficial effects on maternal

mortality.200

200 Saffron Karlsen et al., The Relationship Between Maternal Education And Mortality Among Women Giving Birth



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

53

In Somalia, which has the some of the highest rates of FGM/C and acceptance rates, the cultural

sensitivities on the topic are deeply rooted. MaryBeth McKeever, Program Advisor from USAID

Somalia’s office said, “One possible advocacy avenue is to work with the community education

communities (CEC).  These communities are composed of parents, students, teachers, school

administrators, and traditional/religious leaders and each school has one.  The CECs have been

instrumental in increasing girls’ education and can help girls and women make informed choices

on decisions that will impact their health, education, and lives.”201

HIV-AIDS AND TRAFFICKING

The few health issues listed above form only the tip of the iceberg, that arise due to lack of any-

formal or informal education of women. HIV/AIDS, soon about to surpass the Black Death in

the levels of far-reaching affectation and notoriety, is also soon becoming a disastrous encounter

for women all over.  Stephen Lewis, the former UN Special Envoy on HIV/AIDS in Africa,

makes the situation clear:

“The problem is that the phenomenon of women’s acute vulnerability did not happen overnight.

It grew relentlessly over the twenty years of the pandemic. What should shock us all is how long

it took to focus the world on what was happening- why have we allowed a continuing pattern of

sexual carnage among young women so grave as to lose an entire generation of women and

girls? The reason we have observed... This wanton attack on women is because it’s women... It

amounts to the ultimate vindication of the feminist analysis. When the rights of women are

involved, the world goes into reverse.” 202

HIV/AIDS epitomizes, more than any other disease, the intersection of health and human rights.

It is a disease. It is also a symbol and symptom of an unjust world, where young and poor

women in developing countries are deprived of control over their lives and their bodies, and,

once infected, left to die. Although biological differences between women and men account for

some of the heightened risk women face, research has shown that social, gender-related factors

are the main reason why women, especially young women, are at greater risk. Poverty makes

In Health Care Institutions: Analysis Of The Cross Sectional WHO Global Survey On Maternal And Perinatal
Health, BMC Public Health, 2011
http://www.biomedcentral.com/1471-2458/11/606 (Last Visited on 26th February, 2015)
201 http://www.globalpartnership.org/blog/education-answer-ending-female-genital-mutilationcutting
202Interview by BBC with Stephen Lewis, Former Head of the UNAIDS Office (July 2004)
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young women and girls particularly vulnerable because it reduces the range of choices they have

in their lives, particularly as they seek education in order to move into paid employment.203

Rising AIDS positive cases are starkly mostly in the cases of young adolescent women, and

prevalent in areas with highest levels of gender inequality.  Women are more likely to contract

HIV/AIDS by heterosexual intercourse. More often so, it happens because of a woman’s

subordinate position in the society. In areas lacking women’s empowerment, and coupled with

the mighty presence of strong cultural bindings, a woman cannot even protest against sex and

demand protective measures like condoms. In East and Central Africa, women fall prey to the

virus due to culturally allowed promiscuity. A 2004 New York Times article about young

African brides reported that teenage brides in a number of African nations are becoming infected

with AIDS at higher rates than sexually active unmarried girls.204 These young brides acquire

HIV and AIDS from their husbands, who tend to be older and have had many more sexual

partners UNAIDS deputy executive director Kathleen Cravero identified as a major factor “the

culture of silence,” in which women cannot ask about sex or the sexual behavior of their

partners. The intersection of trafficking in women and girls and HIV/AIDS is particularly

devastating, all of which arise due to lack of awareness and education and empowerment. As

highlighted in the 2011 Education for All Global Monitoring Report, only 59% of mothers with

no formal education surveyed in sub-Saharan Africa knew that condoms could help reduce the

spread of HIV. Among mothers who had attended secondary school, however, 81% knew how

important it is for their partners to use condoms. Similarly, awareness of mother-to-child

transmission and the effects of anti-retroviral drugs increases with years of schooling. Education

can also help reduce adult transmission of HIV by promoting safer sexual behavior and

addressing “the structural factors that facilitate the spread of HIV, including lack of opportunity

and gender inequality,” according to UNESCO’s recently published strategy for HIV and AIDS.

According to another UNESCO study, sexuality education programs are not only highly

effective in reducing the spread of HIV; they can also save society money. Schools are “well-

positioned to provide leadership in how to talk to young people about difficult subjects like HIV

& AIDS”, as per UNESCO experts.205 Thus, yet in another example, the world can benefit so

203 Supra note 8
204 Altman Lawrence K., HIV Risk Greater for Young African Brides, New York Times, February 29, 2004
205 Interview by Harvard EdCast with UNESCO (December 2011)
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greatly and protect itself from the snares of deadly encounters just by its women being educated

from an early childhood.

Thus, if diseases as big and deadly as AIDS and FMG in women can be curbed to a great extent

by educating them, the world would be a happier place with educated mothers at home, with

greater knowledge of the importance of hygiene and of simple remedies. Education also changes

women's preferences about the quantity versus the quality of children, with educated women

choosing fewer children but of better "quality". Moreover, as mentioned earlier, recent research

suggests that a greater proportion of women's cash income than men's is spent on child goods, so

that women's education and the consequent increase in women's income would appear to have

particular benefits for child quality.

POSSIBLE SOLUTIONS AT A NATIONAL LEVEL

Thus, all-in-all, education contributes to lower unemployment rates, less criminal behavior and

less unhealthy behavior. There appear to be large benefits – both for individuals and for society –

attached to education. Nevertheless, these social benefits of education play only a minor role in

policy-making. The importance of good education seems to be underestimated. During the past

decade in most western countries, public expenditures on health care and law enforcement have

increased more than public expenditures on education. In a sense, western countries try to

remedy the negative effects and social costs of a relatively low educated population by providing

unemployment benefits, law enforcement through policing and higher sentencing, and by

increasing health care budgets to counter the detrimental effects of unhealthy behavior. More and

better education could yield savings in health care, law enforcement and unemployment benefits.

This makes that the relation between education and health has important implications for public

policy. Public policies tend to be highly compartmentalized: education is the domain of the

Ministry of Education while health care is looked after by the Ministry of Health. What the

Feinstein et al. paper has shown is that there are large spill-over effects between education and

health. This implies that education and health policies do not have an effect within their own

domain, but that there are large costs and benefits associated with these policies. This entails that

http://www.unesco.org/new/en/hiv-and-aids/about-us/world-aids-day/wad2011-edcast/ (Last visited on 3rd March,
2015)



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

56

these policies should not be looked upon in isolation, but that rather a more comprehensive or

integrated policy approach to education and health is called for.

CONCLUSION

The paper aimed at establishing a strong link between education and health, it is especially

crucial to educate the women so that everyone can benefit, and a nation can grow multi-fold. All

efforts now should be made to shape the opinions of our thought leaders and policy makers. The

real intent needs to emerge that recognizes the transformational power of education for women.

Educate the women and one shall have educated a generation are not hollow words, but powerful

ones with truth in them. If one educated and empowered mother, and an equally educated and

respectful father can be exemplar parents to one set of children, we can only imagine what the

world would be like if women were empowered at household and professional levels with no

discrimination and tortures aimed at them. She as a human has the right to a life of dignity, and

self-respect. She has the right whether or not to exercise her right to education and health or not,

but no one should be allowed curb that in the first instance. Moreover, a woman’s intrinsic value

is worth its weight in gold, and enrichment of such unexploited resources through something as

basic as education is nothing short of basic human right.
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Nutritive Rights of Children: Issues & Strategies

-Priyasha Das206

hild rights as an area of concern, has gained prominence recently. Though in most cultures

children are regarded “lovingly”, the idea of their rights and entitlement is new. Child rights are

equally important in the advanced countries as they are in the developing world. The developing

world is grappling with multiple problems in the area of child rights which range from mortality

and malnutrition to child abuse, child labour and trafficking.

The exposure of ill-treatment to children was the catalyst for child rights activism. The

realization that ill treatment or taking undue advantage of children was rampant and that, steps

needed to be taken to protect the existence of children, led to the emergence of child rights. The

idea of ‘child rights’ recognizes children as entities, who enjoy fundamental entitlements that are

essential for their existence. Child rights encompass the right to dignified existence in a safe

environment free from any kind of exploitation, right to education, right to health and sanitation,

right to nutrition, right to development and protection. Different countries have adopted different

approaches to confer child rights. However, the guiding principle for most countries is the United

Nations Convention on the Rights of the Child.

This paper attempts to assess the importance of right to nutrition for a child in the domain of

child rights. Right to nutrition for a child is basic for its survival, growth and development. How

this right to nutrition for the child is practiced in the Indian context is analyzed in this paper. The

Indian economy, though being projected as one of the fastest growing economies in the

developing world, is faced with the bane of malnutrition. Malnutrition is responsible for high

rates of child mortality in India. Children, who are the assets of the future are threatened by

malnutrition and die either out of hunger or disease. The paper evaluates the condition of

malnutrition in India and present approaches to combat this malady.

Child Rights in India

206 Teaching Faculty for the Commerce Department in Shri Shikshayatan College, Calcutta University.
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The Indian Constitution, in its framework, has provisions for protection, development and

welfare of the children. Because of this positive action in their favour, India has taken steps to

protect and promote child rights. The Indian government is trying to ensure that children are

given opportunities and facilities to grow and develop in a healthy manner. During the 1950s, the

United Nations Declaration of the Rights of the Child was adopted by the UN General Assembly,

which was accepted by India. A National Policy for Children was adopted by the Government of

India in 1974, which declared nation’s children as ‘supremely important assets’. This policy

included recommendations for the overall health programme of the children. In addition, it

advocated several provisions such as, providing nutritional information to mothers, providing

supplementary nutrition to mothers and children, and implementing compulsory education for all

children up to the age of 14. It also called for emphasizing physical education along with paying

special attention to children belonging to the weaker sections of the society and providing

informal pre-school education for them. An amendment was made in the Constitution in the year

2002, in the form of Article 21 A, to make elementary education a fundamental right for the

children who fall in the age group of 6 to 14 years. The National Commission for Protection of

Child Rights (NCPCR) was set up in 2007 under the Commission for Protection of Child Rights

Act, 2005. The main objective of the Commission was to ensure that all policies, laws,

programmes are in tandem with the Child Rights as mentioned in the Constitution of India, and

also those outlined in the UN Convention on the Rights of the Child. Apart from these, many

laws have been enforced which provide measures to protect the child from physical assault,

sexual harassment and child labour.

It is worthwhile to point out that despite India taking all measures to create a safe environment

for children, much remains to be done in the direction of fulfilling the basic requirement of a

child, food. Proper nutrition is a pre requisite for a sound body and mind so that the child can

cope with problems of his/her surroundings. The early years of the child are very crucial in

influencing the subsequent mental and physical development of the child; the experience of the

children and the environment in which they are brought up serve as a critical foundation for their

entire lifetime. This is because early child development – including health, physical,

social/emotional and language/cognitive domains – strongly influences basic learning, school

success, economic participation, social citizenry and health.
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India is an endorser of the Universal Declaration of Human Rights, the International Covenant

on Economic, Social and Cultural Rights and the Convention on the Rights of the Child. Apart

from this, Article 21 of the Constitution of India vouches for a fundamental right to life of a

citizen, which incorporates proper health, where food plays a crucial role. Furthermore, in

Article 47, it is one of the primary duties of the State to increase the standard of nutrition and

living of the people to improve public health. Thus, the right to nutrition for the child is not

explicitly stated in the Constitution of India. It is more perceptional in nature.

Importance of Nutrition

Childhood nutrition refers to the dietary needs of the child. Nutrition plans and guidelines should

provide sufficient nutrients, energy and fiber for overall nutritional development. Proper

nutrition among children will lead to healthier and more productive future generations, which

will be an asset for national economic development. Proper nutrition helps provide better

immunity against infection and diseases.  Proper dietary intake is not just important for survival

but also for healthy growth and development. Thus, the importance of nutrition is irrefutable. In

order to have a better idea of nutrition, one must take a note of malnutrition and consider its

debilitating effects as well.

Understanding Malnutrition: its extent and impact

According to the World Food Programme (2013) malnutrition comprises of two forms: one form

is under-nutrition (which occurs when a person is not getting enough food or not getting the right

kind of food), while the other form is obesity (which occurs due to over consumption of certain

nutrients). This paper focuses on the under-nutrition aspect of malnutrition. Under-nutrition

threatens the survival, growth and development of children and also hampers national progress

towards development goals (UNICEF, 2009). From this point onwards, malnutrition and under

nutrition will be used interchangeably. Malnourished children are more likely to die from

common childhood ailments like diarrhoea and respiratory infections; and for those who survive,

recurrent illnesses constantly erode their nutritional status, hence trapping them into a vicious

cycle of frequent sickness, reduced growth and declining learning ability (Hunger and

Malnutrition, 2011).
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Child malnutrition has also been accorded high priority in the Millennium Development

Goals207. The first goal (MDG 1) is to eradicate extreme poverty and hunger. Failure to attain

this goal will jeopardize the achievement of other MDGs, like achieving universal primary

education (MDG 2), reducing child mortality (MDG 4) and improving maternal health (MDG 5).

One of the indicators to assess the progress of MDG 1 is to see the prevalence of underweight

children who are under 5 years of age (UNICEF, 2009). The poverty goal of MDG mainly

targets nutrition. It aims to halve the underweight children, under 5 years, by 2015 (UN, 2007).

Definitions, trends and current status of child malnutrition

Malnutrition can exhibit itself in many ways. Low height-for-age, low weight-for-height and low

weight-for-age are the traditional indicators for assessing the nutritional status of a child.

Stunting

Stunting is low height-for-age, which best reflects the cumulative effects of an inadequate diet

and/or recurrent illness. The ‘prevalence’ of stunting is defined as the proportion of children

aged 0-59 months, having heights that fall below -2 standard deviations of the United States

National Center for Health Statistics (NCHS)/World Health Organization (WHO) international

reference median value (Onis, 2000). Morris (1999) emphasized that severe malnutrition leads to

retardation of linear skeletal growth in children and inability to accumulate muscle mass and fat.

If a child’s height-for-age is -2 standard deviations from the mean of a healthy population, he/she

is stunted. Stunting is believed to be caused by chronic malnutrition.

207 The Millennium Development Goals (MDGs) are 8 international development goals that were established
following the Millennium Summit of the United Nations in 2000. All 189 United Nations member states (currently
there are 193 countries) and 23 international organizations committed to help achieve the MDGs by 2015.
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Figure 1: Percentage of children under five years who were stunted in 2012

Source: United Nations Children’s Fund, World Health Organization, The World Bank,

UNICEF-WHO-World Bank, Joint Child Malnutrition Estimates, 2013

Globally, an estimated 165 million children, under 5 years of age, or 26 percent were stunted in

2011. It is a 35 percent decrease from an estimated 253 million in 1990 (UNICEF, 2013). About

one quarter of under 5 children were stunted in 2012 (see Figure 1), globally. Sub-Saharan

Africa and South Asia had the highest prevalence, at about 38 percent in both.

Underweight

Underweight or low weight-for-age is a composite form of under-nutrition that includes

elements of stunting and wasting. It is defined as the percentage of children aged 0-59 months

whose weight-for-age is below -2 standard deviations of the WHO international reference

median value (UNICEF Report, 2013).

Figure 2: Percentage of children under five years who were underweight in 2012
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Source: United Nations Children’s Fund, World Health Organization, The World Bank,

UNICEF-WHO-World Bank, Joint Child Malnutrition Estimates, 2013.

About 101 million children under 5 years of age were underweight in 2011, globally (UNICEF,

2013). Figure 2 reveals that about 15 percent of the under 5 children are estimated to be

underweight globally in 2012. South Asia had the highest prevalence of underweight children.

Latin America and the Caribbean and Central and Eastern Europe/Commonwealth of

Independent States (CEE/CIS) have the lowest rate.

Wasting

Wasting or low weight-for-height reflects acute under-nutrition. It is defined as the percentage of

children aged 0-59 months, whose weight for height is below –2 standard deviations of the WHO

international reference median value (UNICEF, 2013). Severe Acute Malnutrition (SAM), in the

context of children aged 1 to 5, - is defined as a weight-for-height measurement of 70 percent or

less below the median or 3 SD or more below the mean National Centre for Health Statistics

reference values, or for those showing the presence of bilateral pitting oedema of nutritional

origin, or a mid-upper-arm circumference of less than 110 mm. 13 million children, globally,

under age of 5 had SAM, and the disorder is associated with 1 million to 2 million preventable

child deaths each year (Collins et al., 2006).208

208 According to Headey (2010), stunting and underweight, both reflect longer term physical development outcomes
as opposed to wasting, which reflect more the short term nutrition outcomes, such as recent sickness.
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Figure 3: Percentage of children who were wasted in 2012

Source: United Nations Children’s Fund, World Health Organization, The World Bank,

UNICEF-WHO-World Bank, Joint Child Malnutrition Estimates, 2013.

Around 52 million children under 5 years of age were moderately or severely wasted in 2011,

globally. This is an 11 percent decrease from an estimated 58 million children in 1990 (UNICEF,

2013).The 2012 figures (Figure 3) show that about 70 percent of the world’s wasted children

lived in Asia in 2012. In South Asia, prevalence of wasting was at a high level of 16 percent.

Trends in child malnutrition are given in Figure 4. The graphs show global trends (1990-2013) in

child malnutrition for stunting and underweight as well as the latest estimates of wasting and

severe wasting. Stunting, among children, declined from 257 million in 1990 to 161 million in

2013, that is, about 37 percent. The number of children who were underweight in 1990 was 160

million. It reduced to 99 million in 2013. The percentage decline is about 38 percent. The global

prevalence of wasting in 2013 was about 8 percent and the prevalence of severe wasting was less

than 3 percent. The green bars show estimates of burden and the blue lines indicate the

prevalence estimates with upper and lower 95 percent confidence limits in grey.

Figure 4: Trend of stunting, underweight and wasting from 1990 to 2013
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Source: WHO Global database on Child Growth and Malnutrition, 2013.

Ways to Fight Malnutrition

According to Martorell and Rogers (1999), there are three related reasons for the importance of

malnutrition as an active target for public action:

 Firstly, nutrition is a human right in itself. This is also explicitly mentioned in the rights

to - food, nutrition and health (WHO, 2000), and is also implicit in the Convention on the

Rights of the Child (1989).209 Rich countries should help poorer countries achieve this

(UNICEF, 1989).

 Secondly, the biological effects of malnutrition are immense. It causes muscle wastage

and growth retardation, illness and vulnerability to infection. It also affects brain growth

and development (Dasgupta and Ray, 1986).  Reducing mild to moderate malnutrition

209 Article 24, Health and Health Services: Children have the right to good quality health care – the best health care
possible – to safe drinking water, nutritious food, a clean and safe environment, and information to help them stay
healthy.
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would eliminate child mortality by around 50 percent. This has intergenerational effects

as well—malnourished girls become small mothers and in turn have small babies.

 Finally, productivity and human capital formation is positively affected by health and

nutrition status. At low nutrition levels there is some link between food intake and work

capacity, i.e., work efficiency rises with appropriate nutrition intake (Dasgupta and Ray,

1986; Ray, 1998).

Since the negative effects of under-nutrition on survival, personal and national development, and

on long-term health cannot be belied, the goal of reducing child malnutrition and tackling hunger

has been adopted on several occasions at the international level. Some of these international

goals are enumerated below:

 According to the UNICEF-WHO-The World Bank Joint Child Malnutrition Estimates

(2012), the UN Secretary General declared the Zero Hunger Challenge (ZHC) for major

advancements in global efforts on food and nutrition security. The ZHC aims to

encourage different stakeholders like governments, regional organizations, farmers, civil

societies, donors, foundations and research communities to join the Secretary General for

effective implementation of the policies and increased investments that support hunger

reduction.

 UK Prime Minister, Mr. Gordon Brown, hosted a summit on global child malnutrition in

2012, the Global Hunger Event. In this summit, the leaders of the developing world,

private sector and international development agencies were present and it aimed to reduce

the number of stunted children by 25 million by the end of 2016 (UNICEF, 2013).

 The World Health Assembly on May, 2012 has set the goal of achieving a 40 percent

reduction in the number of stunted children (under 5 years of age) by 2025 (UNICEF,

2013).

Government Initiatives to Reduce Malnutrition in India

In India, a large number of children die each year from malnutrition which is preventable. India’s

economy has grown over the last twenty years but the rate of decline in malnutrition is far from

satisfactory. In order to have a population that is productive and healthy, it is necessary to have

access to clean drinking water, nutritious and varied foods, to promote infant breast feeding for
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the first six months after child birth, and to enhance immunization and proper nutrition

awareness for mothers. Few of the projects undertaken by the Government of India in this

direction are:

Integrated Child Development Services (ICDS) Scheme: This programme was launched on

October 2, 1975 as one of the most unique programmes of India to tackle malnutrition. The main

objectives include improving nutritional status among children aged 0-6 years, promoting all

round development of the child, to reduce mortality, morbidity and school drop outs, and

enhancing the capability of the mother to look after the needs of the child. In order to achieve

these objectives, services like, supplementary nutrition, nutrition and health education,

immunization and pre-school non formal education were necessary. Today these services are

provided by Anganwadi Workers, Helpers, Supervisors, Child Development Project Officers and

District Programme Officers. Apart from them, Accredited Social Health Activist (ASHA),

Auxiliary Nurse Midwife and medical officers too, make their contribution to this cause.

An evaluation of ICDS by National Council of Applied Economic Research (NCAER) was

conducted in 2004. Few of the noteworthy outcomes of the evaluation are:

1. An Anganwadi Centre (AWC) is set up within accessible distance from the beneficiary

households. Even during bad weather there is no percentage shortfall.

2. About 66 percent of eligible children and 75 percent of eligible women were registered at

AWC. This reveals that there is still some lacuna in the coverage.

3. AWCs are reported to have adequate space for cooking.

4. More than 45 percent of the Anganwadis have no toilet facilities and 40 percent have

only urinal facility. This service is critical to maintain hygiene.

5. More than 57 percent of Anganwadis have the availability of ready to eat food and 46

percent have the availability of uncooked food.210

A National Family Health Survey (NFHS) was conducted in 2005-06 and it was found that only

80 percent of the children were in areas covered by Anganwadis and that, only 28 percent had

received any service preceding the survey year. Only one out of five mothers receives any

service from an Anganwadi during lactating or pregnancy period.

210 http://wcd.nic.in/icds.htm
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Figure 5: Physical progress of ICDS

Source: www.indiastat.com

The above graph shows a rising trend of AWCs but the rate of increase is not commensurate with

the rate of increase of the malnourished children population.

According to the NFHS 3 data, severity of the stunted and underweight children under 5 years of

age has declined marginally but there has been a rise in the number of wasted and anemic

children.

Figure 6: Trends in infant mortality rate
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Source: National Family Health Survey

The above graph reveals that there has been moderate decline in mortality among infants but the

fact remains that the coverage is improper. Scheduled Tribes and Scheduled Castes experience

greater deaths. ICDS has been functional for many years but still the problem of undernutrition

persists. There is a wide inter-state variation. In 2005, Madhya Pradesh, Bihar, Rajasthan and

Uttar Pradesh accounted for 43 percent of underweight children in India.211

Mid Day Meal Scheme (MDMS): In 2001, MDMS was started on a nationwide scale.

According to the programme guidelines, the food should contain a minimum content of 300

calories of energy and 8-12 grams of protein per day for a minimum of 200 days in a year. The

main objectives include improving nutritional status among children studying in classes I to V,

encouraging poor and disadvantaged children to attend school, and providing nutritional support

to children during summer vacation at the time of drought.

The Tenth Plan introduced certain modifications in the Mid Day Meal Scheme so as to attain the

objectives of Sarva Shiksha Abhiyan. This included incorporating the children from Education

Guarantee Scheme and Alternative Innovative Education apart from children of government

schools and government aided schools. Other changes include encouraging strong community

participation and providing funds in advance for the transportation of food grains among others.

From the studies conducted by Nutrition Foundation of India in 2006, it has been found that the

personal hygiene and food handling was far from desired. For instance, food handlers did not

wear aprons or head gear, did not follow a standard recipe. The garbage bins near the locations

were not cleared frequently. There were no people to encourage hygienic habits among the

children, washing their hands before eating. About 80-85 percent of children did not wash their

hands prior to eating.

The Reproductive and Child Health Programme: This initiative was introduced in 1997 under

the umbrella organization of National Rural Health Mission. The main objectives included

improving the management and implementation policy through proper planning, improving the

quality and coverage of family welfare services and preventing unwanted pregnancies. This

211 IFMR Research: Centre for Development Finance.
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programme was integrated with the Child Survival and Safe Motherhood Programme. Several

issues still linger despite the adoption of this programme. The infant mortality rate has fallen

from the previous level, but universal immunization is hard to come by. There is lack of

availability of technical guidelines. This results in variations in effective implementation of a

programme of this scale across the country. Abortion services are still not safe.

Apart from these, there are other key policies that have been introduced to combat child under

nutrition. They are Integrated Management of Neonatal and Childhood Illness, Janani Shishu

Suraksha Yojana and the Universal Immunization Programme.

Thus, we see that the Government of India is taking all possible measures to reduce malnutrition

in the country by introducing various schemes and services, but still much needs to be done to

achieve satisfactory results. In the ICDS scheme, community participation is minimal. Mothers

and adolescent girls should actively participate in such programmes. This is because they are in a

better position to understand the needs of their people. They can come with the minutest

problems and report it to the respective authorities. Their suggestions are invaluable since they

are a part of that community or area. Cooking duties should be entrusted to the mothers. They

should be trained with the knowledge of hygiene and proper sanitation. Under the MDMS,

though hot cooked food is being provided, it cannot be ensured that the served food contains all

the essential nutrients. Furthermore, day after day the same food is not advisable; some

acceptable dietary variation should be encouraged. Children with disease should be fed

appropriately and not what the rest of the children are consuming. Social stigmas such as

discrimination between girl and boy child is still prevalent. Parents send the male child to school

to acquire education and hence, he receives the mid day meal. But the girl child at home is

deprived of the right to education and hence, the nutrition. Furthermore, the schemes should pay

more attention to children who are infants, like in the age group of 0-3 years and not at a later

stage when malnutrition has already crept in. There are still many people who are unaware of the

benefits provided by the Government. Hence, popularizing the schemes and services among the

general masses also falls under the duties of the Government. The worst sufferers are the tribal

children. They are still a secluded community of the population. Scheduled tribes represent 8.6

percent of India’s population. The mothers of tribal children are mostly working, lack the desired
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awareness in terms of child care and nutrition and unable to dedicate sufficient time; hence,

malnutrition sets in early in the tribal children. Thus, this tribal community should be given

special care and attention.

There is a large body of research, which demonstrates that economic growth typically reduces

poverty, with one of the measures of poverty being malnutrition. With low levels of income, it is

difficult for individuals to acquire adequate levels of nutrient consumption for themselves and

their families. In many countries, for example, India and Malaysia, the definition of poverty line

depends on the expenditure necessary to obtain a certain minimum food or nutrient basket (Ray,

1998). Thus, poverty and under nutrition are highly correlated. Hence, low economic growth

emerges out to be a potent determinant of malnutrition.

However, despite steady gains in economic growth, one in four children around the world still

show signs of malnutrition. Globally, an estimated 101 million children under the age of 5 were

undernourished in 2011. The highest prevalence was found in Southern Asia (31 percent) and

sub-Saharan Africa (21 percent) (MDG, 2013). In India, despite the steady economic growth

over the last decade, many children still struggle to get access to adequate food and health care.

Around 43 percent of the children are underweight in India, which is twice higher than that in

sub-Saharan Africa (22 percent). Almost 9 million children die every year before attaining the

age of five; this is about one child dying every 3 seconds. Reduction in the prevalence of under

nutrition showed a modest trend when compared to China where child underweight was

practically eliminated. The economic losses associated with malnutrition are estimated to be 3

percent of India’s GDP, annually (Svedberg, 2008).

Anand and Ravallion (1993) argued that the relationship between GNP (Gross National Product)

per capita and health operate mainly through the impact of GNP on private income (especially

among the poor households) and public expenditure on health care facilities. When both the

factors are taken into account in statistical analysis, GNP alone does not explain much about the

relationship. It is now accepted that increased economic growth is the resource base to develop

and strengthen health system; however, increased GNP does not always lead to health

improvements. Economic growth leads to human flourishing only if it is followed by shift in the

allocation of resources towards health and education, equitable distribution of income and
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generation of employment facilities. In countries like Sri Lanka, Cuba and Costa Rica,

improvements in health have taken place without increase in income. However, there are reverse

cases as well, where high level of economic growth did not lead to desirable health outcomes, for

example, in Saudi Arabia and India.

This paper reveals how the nutritive rights of children are important for their well being and

empowerment. Without the right to nutrition, the child will not be able to enjoy or exercise his or

other entitlements like education, freedom, etc. Thus, the nutritive right of the child is the

keystone in the entire array of child rights in India.  Freedom from malnutrition and starvation is

essential for the development and sustenance of the Indian society. As this paper highlights the

various debates on strategies for socio-economic development, it is acknowledged that for true

development, the battle against child malnutrition needs to be won.
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Victim Blaming in Sexual Offences against Women and the Role of the Media

- Adreeja Sen212

INTRODUCTION

It is often said that a rape victim in India gets raped twice – once by the offender and then by the

media. Sexual offences committed against women are considered to be the most despicable of

offences as they not only take advantage of a woman’s vulnerabilities but also affect her both

physically and psychologically for the rest of her life.  The fact that a woman is seen as the

perpetrator of the offence committed against her is shocking. After a sexual offence has been

committed against a woman, it is very common to hear that the woman should not have been so

careless or that she should have not worn certain clothes or should not have carried herself in a

certain way and doubts surface about the character or morality of the woman. Victim-blaming

rape myths such as good victim/bad victim govern aspects such as women’s dress, behaviour,

and attitude, thereby curtailing a woman’s freedom.213

The Vienna Declaration and Programme of Action (VDPA)214 calls violence against women “a

violation of the human rights of a majority of the world's population.”

The phrase “victim blaming” or “blaming the victim” was first coined by psychologist William

Ryan and it was used for the first time by him in his book “Blaming the Victim”215 in 1971. In

this book, William Ryan described victim blaming as an ideology used to justify racism and

social injustice against African-Americans in the United States of America. The ambit of this

phrase later widened and victims of sexual offences were also included. The phrase "blaming the

victim" was quickly adopted by advocates for crime victims, in particular rape victims accused

of abetting their victimization, although this usage is conceptually distinct from the sociological

critique developed by William Ryan.

A rape victim faces stronger social stigma in a country like India where there exist strong

customs and taboos regarding sex and sexuality. For example, the Indian society may view a

212 LL.M Human Rights Law specialisation from National Law Institute University, Bhopal

213 Campbell, R.; Raja, S. (1999). "Secondary victimization of rape victims: insights from mental health
professionals who treat survivors of violence". Violence and Victims 14 (3): 261–275
214 Adopted at the World Conference on Human Rights on 25th June, 1993 at Vienna, Austria
215 Ryan, William (1976). Blaming the Victim.



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

76

rape victim (especially one who was previously a virgin) as "damaged". Victims in these cultures

may suffer isolation, be disowned by friends and family, be prohibited from marrying, get

divorced by their husbands if already married, or even be killed.

In India, one of the most prevalent allegations against female victims of sexual assault is that

wearing provocative dress attracts men who believe that women clothed in revealing clothes are

trying to seduce a sexual partner. Accusations against victims wrongly assume that provocative

clothing conveys consent for sexual actions and that the only women who are targets of sexual

assault are those who wear attention- grabbing revealing clothes.

Another concept in Victim Blaming is the concept of Secondary Victimisation. It is the re-

traumatisation of the sexual assault, abuse, or rape victim through the responses of individuals

and institutions. Types of secondary victimisation include blaming the victim and inappropriate

post-assault behaviour or language by medical personnel or other organisations with which the

victim has contact. This can also include rape in the custody of officials or custodial

rape. Secondary victimisation is especially common in cases of drug-facilitated

acquaintance, military sexual trauma and statutory rape.216

The problem with victim-blaming in rape reporting is simply inaccurate and words used are

derogatory and pro-accused. The public is made to believe that the female victim was at fault.

Portrayal by media plays a major role in influencing public opinion. Most of the times, the

society is not aware of the facts of a certain ongoing case or a decided case. It is in these

circumstances that the media comes into picture. A biased and inaccurate depiction of the victim

by the media leads to a public bias against her, too. This can be seen in the globally famous

Steubenville rape case and the much-hyped Arushi Talwar murder case. The female victims of

both these cases were depicted as being of questionable characters and this image of them was

created largely by the media.

When it comes to rape and sexual assault, the view has often been from the rapists’ vantage

point, looking down on his victim, at what she was wearing, if she acted unladylike, how she

216 Moor, Abigail (2010). "She Dresses to Attract, He Perceives Seduction: A Gender Gap in Attribution of Intent to
Women’s Revealing Style of Dress and its Relation to Blaming the Victims of Sexual Violence". .” Journal of
International Women’s Studies 11 (4): 115–127
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could be blamed for his violence. This attitude of the society and the media is the root cause of

the problem.

The media reports cases of violence against women with an almost wilful avoidance of the actual

reasons for these acts. Women are considered to be ‘possessions’ of men, and this, along with

avoidance of personal responsibility, contributes to a societal structure that colludes with abusers

and facilitates a safe space in which they can operate217.

The most common emotional responses to sexual harassment, battering, and rape are guilt, fear,

powerlessness, shame, betrayal, anger, and denial. Guilt is often the first and deepest response.

Anger may arise only later; this is not surprising, because as women we often have no sense of a

right to be free from these kinds of violence.218

Violence against women is woven into the fabric of society to such an extent that many women

who are victimized feel that they are at fault. Many of those who perpetrate violence feel

justified by strong societal messages that say that rape, battering, sexual harassment, child abuse,

and other forms of violence are acceptable. Every day there are images of male violence against

women in the news, on TV shows, in the movies, in advertising, and elsewhere. It is a fact of life

for women of all ages, races, and classes.

Women are the natural objects of men’s aggressive and primitive sexuality. Thus, in the case of

rape, women are held accountable for the act because she is considered to fail to control her body

or to have enticed men to commit the “sexual act” against herself.

VICTIM BLAMING IN SEXUAL OFFENCES: THE BASIC CONCEPT

Sexual offences have started becoming a common occurrence in most countries around the

globe. These offences are mostly committed by a male against a female. When one hears of a

sexual offence being committed, it is natural to assume that the offence was perpetrated by a

male against a female and that it was definitely done without her consent and against her will.

Sexual offences take an entirely different turn when there are assumptions made to the contrary.

More often than not, the victim, or the female, is said to be the perpetrator of the crime that has

been committed against her. When a boss sexually harasses an employee, he exerts his power to

217 http://everydayvictimblaming.com/ (last accessed at 3.30pm on 04.03.2015)
218 http://www.feminist.com/resources/ourbodies/viol_blame.html (last accessed at 3.30pm on 04.03.2015)
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restrict her freedom to work and improve her position. When a battering husband uses beatings

to confine his wife to the home and to prevent her from seeing friends and family or from

pursuing outside work, he exerts dominance and control. When men rape women, they act out of

a wish to dominate or punish. 219 The common terminology which is used is that she “brought it

upon herself”. Women are made to feel guilty about the abhorrent acts committed by men.

Women may feel guilty about violence done to them because they are taught that their job is to

make men happy, and if they aren't, then the women are to be blamed. One of the most common

advices that parents in India give to their girl children is, "Boys will be boys, so girls must take

care"--the message being that girls can avoid unwanted male attention if only they are careful

enough. If anything goes wrong, it must be their fault. This is a common occurrence in

households not only in India but in most European nations as well in the USA and elsewhere.

Women are blamed for the sexual offences committed against them irrespective of their age or

socio-economic backgrounds. In a society in which politicians can blame a minor girl child for

seducing the men who raped her, not much can be said or done to improve the situation. It is not

just that a woman who wears “Western” clothes or goes to nightclubs is the victim of sexual

offences. There are a large number of cases that take place in the rural and underdeveloped parts

of the world that go unreported. Less than 10% of sexual assault cases are ever reported to the

police.220 The problem does not lie in how a woman is dressing or how she is carrying herself.

The problem lies in the fact that women everywhere, especially in a patriarchal country like

India, is viewed to be the property of the dominant male and sexually assaulting her is just one of

the means by which a male wishes establishes his superiority over her.

Blaming the victim releases the man who commits violence from the responsibility for what he

has done. Friends or family may blame the victim in order to feel safe themselves: "She got

raped because she walked alone after midnight. I'd never do that, so rape won't happen to me.

221

Countless daily acts of violence create a climate of fear and powerlessness that limits women's

freedom of action and controls many of the movements of their lives. The threat of male violence

219 ibid
220 http://cevaw.com/statistics/ (last accessed at 2.00pm on 04.03.2015)
221 http://www.feminist.com/resources/ourbodies/viol_blame.html (last accessed at 4.30pm on 04.03.2015)
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continues to keep them from stepping out from behind the traditional roles that women have

been taught. Violence and the threat of violence keep them "in their place."

The fact that so many individual men feel entitled to express their frustration or anger by being

violent to so many individual women shows how deeply these lessons of dominance and

violence have been learned.

One man's violence against one woman may seem to result from his individual psychological

problems, sexual frustration, unbearable life pressures, or some innate urge toward aggression.

Though each of these "reasons" has been used to explain and even justify male violence, they

oversimplify a complex reality: men have been taught to relate to the world in terms of

dominance and control, and they have been taught that violence is an acceptable method of

maintaining control, resolving conflicts, and expressing anger.

It is often unclear to a woman who has been victimized and to society as a whole whether a

sexual violation was done out of sexual desire or violent intent or whether these motivations are

even distinguishable, because violence itself has come to be seen as sexual or erotic. In the recent

controversy regarding the book ‘Fifty Shades of Grey’ 222 and the soon-to-be-released movie by

the same name, it was contended that the way sexual activities have been depicted is very

depraved and violent in nature and that the BDSM angle has been emphasised upon

unnecessarily too much. The female protagonist is not seen as the victim of the violent sexual

acts that she is expected to perform and instead she has been portrayed as the culprit who lures

the male protagonist. This is another example of women are seen as the perpetrators of the sexual

offences that are committed against them. Whether the sexual acts were performed by her

consensually or not is never taken into consideration; it is usually the last factor to be looked

into. The border separating an act done by a male out of sexual desire or out of violent intent has

become blurred.

There are a number of international provisions that deal with preventing or controlling of sexual

offences or violence against women.

The Vienna Declaration and the Programme of Action or the VDPA explicitly

recognises gender-based violence, sexual harassment and exploitation, with Part I, Para 18 which

222 Fifty Shades of Grey Trilogy by E. L James
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states: "Gender-based violence and all forms of sexual harassment and exploitation, including

those resulting from cultural prejudice and international trafficking, are incompatible with the

dignity and worth of the human person, and must be eliminated. This can be achieved by legal

measures and through national action and international cooperation in such fields as economic

and social development, education, safe maternity and health care, and social support."

The VDPA concludes by proclaiming women's rights and gender-based exploitation as

legitimate issues for the international community. Part I, Para 19 says: "The human rights of

women should form an integral part of the United Nations human rights activities, including the

promotion of all human rights instruments relating to women. The World Conference on Human

Rights urges Governments, institutions, intergovernmental and non-governmental organizations

to intensify their efforts for the protection and promotion of human rights of women and the girl-

child."

The VDPA, at Part II, Para 38, also calls upon the General Assembly to adopt the

draft Declaration on the Elimination of Violence Against Women and urges States to

combat violence against women in accordance with its provisions. And that "violations of the

human rights of women in situations of armed conflict are violations of the fundamental

principles of international human rights and humanitarian law. All violations of this kind,

including in particular murder, systematic rape, sexual slavery, and forced pregnancy, require a

particular effective response." 223

THE ROLE OF THE MEDIA

The media, be it in the electronic form or the print form, plays a major role in forming public

opinion all over the world. The role of the media in painting a tarnished picture of the female

victim in cases of sexual offences is not restricted to just a few countries. Victim-blaming by the

media is practiced all over the world.

The most famous case that brought the concept of victim-blaming to the forefront was the

Steubenville Rape Case that took place in Steubenville, Ohio, USA. A sixteen year old girl was

raped by two of her classmates while she was in an inebriated condition. The two offenders took

the girl from a party to their hostel and raped her and also made a video of the incident and

223 http://www.ohchr.org/en/professionalinterest/pages/vienna.aspx (last accessed at 2.30pm on 04.03.2015)
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clicked pictures. This video and the pictures were then shared by them with their classmates. The

case reached the court when the victim finally mustered the courage to lodge a complaint. The

two offenders were held guilty of rape and were sentenced to imprisonment. It’s worth noting

that, since the two defendants could have been tried as adults, they received relatively lenient

sentences. The two boys were each sentenced to at least one year in a juvenile detention facility

and could remain imprisoned until they turn 21. “These are serious offenses,” the judge who

handed down the verdict pointed out. “If they were convicted in an adult court of these charges,

they would be spending many years in prison.” It was the media portrayal of the incident that

was appalling. Stories about the case relied far too heavily on the public details about the

defendants, 17-year-old Trent Mays and 16-year-old Ma’lik Richmond, to set up a sympathetic

portrayal of two bright young football stars whose lives have been ruined by the criminal justice

system. By emphasizing the boys’ good grades and bright futures, as well as by describing the

victim as “drunk” without clarifying that the defendants were also drinking, many mainstream

media outlets became active participants in furthering victim-blaming rape culture. ABC News

ran a profile of Ma’lik Richmond, one of the two assailants, leading up to the trial. Its portrayal

was quite positive; it began with an array of excuses for Richmond’s behaviour, including that

“he was in a celebratory mood” the night of the assault, and talks extensively about Richmond’s

promising football career. Another article opened by describing the criminal proceedings as

“every parent’s nightmare and a cautionary tale for teenagers living in today’s digital world” —

though the actual problem was the crime of rape, not that it was caught on video. The Associated

Press and USA Today stressed that the victim was drunk. The first sentence of the AP’s story

about the verdict identifies the victim as a “drunken 16-year-old girl,” and describes the

defendants as “two members of the high school football team that is the pride of Steubenville.”

Meanwhile, the first sentence of USA Today’s coverage also describes the victim as “drunken”

and mentions that the assault took place at “an all-night party.” 224

There was a huge hue and cry in the European media after the Hungarian Police blamed victims

for the sexual assaults that were taking place against them. A rape awareness film had been

circulated which partly blamed the victim. The film ended with the slogan "You can do

something about it; you can do something against it." The film features a group of young women

224 http://thinkprogress.org/health/2013/03/18/1732701/media-steubenville/ (last accessed at 2.30pm on 04.03.2015)
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drinking and dancing with men at a nightclub after which one of them is sexually assaulted by a

stranger. A few days later, a safety advice was published to mark the International Day for the

Elimination of Violence against Women, which said that “flirting by young women could elicit

violence”. This, along with the rape awareness film, was severely criticised by women’s groups

and civil rights activists. There was a news article in the BBC on 25th November, 2014225, that

strongly condemned such an outlook to sexual offences against women and the approach adopted

by the officials in dealing with serious offences such as rape and sexual assault.

The blaming of the victim is a phenomenon which is not only restricted to USA and European

nations, but also can be seen in various forms in Asian countries. In a recent news article in the

Jakarta Post226, the situation of sexual assault victims in Indonesia was highlighted and the

various examples of victim blaming were taken up. Women and women bodies are constantly

blamed for the crimes that victimize them. Officials and religious leaders are only too happy to

blame women for the crime committed against them. Even the former education minister of

Indonesia, Muhammad Nuh, commented that rape was often just a case of consensual sex. At a

time when there were a series of rapes taking place in public transports in Jakarta, the then

Governor of Jakarta, Fauzi Bowo, urged women not to wear miniskirts, instead of urging men to

control their desire or urging harsher penalty for rapists. Men’s sexuality is regarded natural,

uncontrollable, aggressive and primitive so men are not to be held accountable for sexual

aggression. Yet women’s sexuality is constructed to be that of the recipient of men’s sexuality,

thus women are held responsible for taking control not only of their bodies and sexuality but also

of men’s sexuality. Thus ex governor Fauzi and the other figures demanded women to be

responsible for men’s sexuality by first and foremost regulating how women should embody

their bodies, and not how men should live and control their bodies and sexuality.

India has been in the forefront when it comes to victim-blaming. The media plays an active role

in shaping public opinion in India and this can sometimes result in the depiction of a victim in an

insensitive manner.

225 http://www.bbc.com/news/world-europe-30198319 (last accessed at 2.30pm on 04.03.2015)
226 http://www.thejakartapost.com/news/2014/11/25/the-fight-against-victim-blaming.html (last accessed at 4.00pm
on 04.03.2015)
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The Aarushi Talwar murder case is an example of how the media in India has influenced the

portrayal of a person as a culprit instead of a victim. The media painted a picture of the deceased

girl which showed that she was of a questionable character just because she had a boyfriend and

other male friends. The entire focus was shifted from the fact that a teenage girl had been found

murdered in her house under suspicious circumstances to whether she was involved in a sexual

relation with the servant of the house and what were the fluids found on her private parts during

the post mortem examination. The media was criticised for the insensitive way the entire incident

was being reported. An innocent girl’s private life was being discussed in newsrooms and

newspaper editorials and her character was being assassinated with no one to defend her. A

victim of a gruesome murder was being portrayed as the perpetrator of the crime, with certain

sections of the society claiming that her father had done the “right” thing by murdering her when

he found out that she was having an “affair” with the servant of the house. Opinion of the masses

is largely shaped by the news it reads and hears. A major section of the society will blindly

believe what the media is portraying to them. In such a scenario, it becomes the responsibility of

the media to ensure that the depiction of any incident or crime is done in a sensitive and mature

way.

Another case in point is the rape and murder of British girl Scarlett Keeling in Goa. This incident

took place in February 2008. The victim was on a six-month trip to India with her family and she

was found murdered on the beach three months into her trip. Soon after her death, her personal

diary came into the limelight and this was when Scarlett started being viewed as the culprit of the

crime that took place against her instead of the victim. 227 Her personal life became the topic of

discussion all over the media, not only in India but all over the world. Questions were raised

about her lifestyle and about her drinking habits and her sexual activities. The media completely

ignored the fact that a fifteen year old girl had been so brutally raped and murdered and that the

offender could not be traced. The entire focus was on the character of the girl and how she must

have “invited” the attention of the man.

A similar portrayal by the media was seen when the Kolkata Park Street rape took place. A 37

year old woman was criticised for having been returning late in the night from a nightclub. She

227 http://www.telegraph.co.uk/news/worldnews/1581956/Scarlett-Keelings-diary-reveals-her-sex-drink-and-drugs-
lifestyle.html (last accessed at 4.30pm on 04.03.2015)
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left the nightclub at around 3am with a couple of men whom she met there and she was raped at

gunpoint in a car by those men and three more men. When she went to register an FIR with the

police after 4-5 days, she was mocked by the police because she had been out late in the night

with strangers when the incident took place. Officers allegedly used the fact that she had been at

a pub to judge her character.228 Media portrayal of the incident was focussed on how a single

girl had been out late at night and how she had befriended strangers at a nightclub. The fact that

she had been raped at gunpoint in probably the safest metropolitan city in the country was

completely overlooked. Later, the entire focus was shifted to the political angle of the incident

and on the debate between the CPI (M) and Trinamool Congress. The sad part was that the

victim of the rape was depicted as the culprit and her story was covered up by the media with the

political story that developed later.

It was much later in December 2012 when the Delhi gang rape, also known as the Nirbhaya Rape

Case, happened and victim- blaming reached its peak in the media, that there was a spread of

awareness regarding the notion of victim- blaming. The victim of the gang rape, who succumbed

to her internal injuries a few days after the incident took place, was blamed for roaming around

at night with a male friend. This was not the first time that the victim of a sexual offence was

being portrayed as the perpetrator and her character was being questioned. But it was the first

time that there was a public movement or a general awareness in society that blaming the victim

in sexual offences is an extremely insensitive thing to do. There were stories in the media about

how a girl in New Delhi should not be out at night with a male friend and about how such girls

are generally of a “loose character”. There were lots of insensitive statements made by

politicians and ministers about how girls should not roam around late at night in an unsafe city

like New Delhi. There were immediate reactions and protests to these statements on social

networking sites and amongst the youth of the society. It was realised and emphasised upon that

the problem was not that women roamed around late at night wearing “Western” clothes. The

problem, instead, was that the men of the society were not sensitised to the issues that women

faced and that men viewed women as mere commodities. This is a direct result of the patriarchal

society we live in. It was realised that the country needs to be made rape-free and safer of

women and that can only be achieved if the men of the society are taught to be more respectful

228 http://www.ndtv.com/article/india/kolkata-s-park-street-rape-case-10-big-facts-177930 (last accessed at 5.07pm
on 04.03.2015)
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towards women. Women need to be seen as the victims in the crimes that were committed

against them. Nothing can be gained by portraying them as the culprits.

CONCLUSION AND SUGGESTIONS

Offences against women, especially the ones which are sexual by nature, have been on the rise

and this is a cause of concern for not only the women of the society but also for the world at

large. This is because sexual offences are an indication of how the women of the world are

viewed as the submissive gender and how men perceive that they can get away with anything

just because of their physical superiority. Sexual offences are a major concern but the bigger

concern in most societies is the concept of victim-blaming that accompanies these offences.

Blaming the victim of sexual offences for the heinous acts that have been committed against her

is not a new concept. It has been in practice since ages but it has been brought into the limelight

in the recent years after a slew of cases in which the female victim was at the receiving end of all

the blame. Female victims of sexual offences are blamed for a number of reasons, starting from

the way they were dressed at the time of the incident, to their lifestyle choices and their sexual

lives. Judging a woman for the habits she has or the choices she makes is a common practice in

almost all societies in the world, but blaming her for the crimes committed against her is not

acceptable. Media is an important institution in today’s world, whether it is in the printed form or

in the electronic form. The important stature accorded to them also puts some responsibilities on

them. The public is largely influenced by what the media portrays and it is the responsibility of

the media to ensure that they do not portray a biased or untrue picture. Sensitivity towards

women and portraying a non opinionated story should be their priority. There needs to be a

change in the way society perceives women. The inherent patriarchy and male chauvinism needs

to be overcome and this can only be done by spreading more awareness at the grass root levels,

such as in villages and in the most basic units of society, such as families. It needs to be

understood that women are not the perpetrators of the offences committed against them. A sexual

offence committed against her is the worst nightmare for any woman. There needs to be more

sensitivity regarding this. The world and the Indian society in particular, still have a long battle

to fight when it comes to protecting its women.
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SKILLS AND FACET OF ARMED FORCE SPECIAL POWER ACT

-KHUSHBU DANGI & VISHWAS KHATRI229

INTRODUCTION

In post-independence era, the Indian state has witness many secessionist movements and has

long suffered from extremist attacks. The dreadfully notion of secessionism disturbs the

territorial integrity and unity of a country. India is one such country. In order to curb the

secessionist activities of the militants, the Armed Forces Special Powers Act (AFSPA) was

passed by Indian government in 1958.This act was first implement in north-eastern region then

in Jammu & Kashmir, when flawed elections of 1987, in which the leaders of MUF (Muslim

united front) had to face a fabricated defeat at the hands of mainstream political parties, resulted

in violent means of struggle for secession from India. The massive militant uprising coupled with

large scale infiltration of cross border militants turned the situation volatile. In order to suppress

the movement, the central govt.introduced AFSPA in 1990.230 This act gives unrestricted and

unaccountable power to armed forces once the area is considered disturbed under disturbed areas

act231. This act gives wide power to armed force to shoot, arrest (without warrant) and search, all

in the name of “aiding civil power.” Any commissioned officer, warrant officer, non-

commissioned officer or any other person of equivalent rank in the armed forces is granted the

right to shoot to kill based on mere suspicion that it is necessary to do so in order to “maintain

the public order” in a “disturbed area”232

The implementation of AFSPA is a bone of contention in public and government. It is considered

as the most draconian law passed by Indian parliamentary in its history.This act results in agony

amongst public with respect to innumerous rapes, murder, extortion, protest as famous

hungerstrike of Irom Sharmila Chanu  in Manipur233.

229 2nd year, BHARATI VIDYAPEETH , DEEMED UNIVERSITY, PUNE
230 The armed forces special power act 1990( no 21 of 1990)
231 Section 2(b) of AFSPA
232 Kumar Aayush, and Goyal Preeti. “AFSPA: A Mockery of Human Rights” .Web. http:// www.mightylaws.in :
Retrieved on:- 26 Oct 2011
233 "Manipur Fasting Woman Re-arrested". BBC News. 9 March 2009. Retrieved 8 May 2011
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LEGAL ANYLASIS

Section 2 of AFSPA says that AFSPA will be implemented in any area if it declared by

notification under section 3 of Disturbed Areas Act234. However section 3 of disturbed areas act

lays down that if “The State Government may, by notification in the Official Gazette, declare

that the whole or any part of any district of Jammu and Kashmir as may be specified in the

notification, in a disturbed area.” 235 Now first of all we must understand the meaning of

the term ‘Disturbed Area’. "Disturbed Area" means an area which is in such a disturbed and

dangerous condition that the use of armed forces in aid of the civil power is necessary to prevent

–

(a) activities involving terrorist acts directed towards overawing the Government as by law

established or striking terror in the people or any section of the people or alienating any section

of the people or adversely affecting the harmony amongst different sections of the people;

(b) Activities directed towards disclaiming, questioning or disrupting the sovereignty and

territorial integrity of India or bringing about cession of a part of the territory of India or

secession of a part of the territory of India from the Union or causing insult to the Indian

National Flag, the Indian National Anthem and the Constitution of India.236

Well it is not mentioned in disturbed areas act that central government is also authorized to

implement this act. But it is mention in section 3 of armed forces special power act, 1958 that

“If, in relation to the State of Jammu and Kashmir, the Governor of the State or the Central

Government, is of opinion that the whole or any part of the State is in such a disturbed and

dangerous condition that the use of armed forces in aid of the civil power is necessary to prevent

..” This section empowers the central government to declare any area disturbed but after the 1972

amendments to the AFSPA extends the power of central government to declare an area as

disturbed. The 1972 amendment shows that the Central Government is no longer concerned with

the state's power. Rather, the Central Government now has the ability to overrule the opinion of a

234 SECTION 2(b) of AFSPA
235 Jammu And Kashmir Disturbed Areas Act, 1992
[Act No. 4 of 1992]
236 National Legislative Bodies. “Armed Forces (Jammu and Kashmir) Special Powers Act
1990”.Web.http://www.unhcr.org/refworld/docid/3ae6b52a14.html. Retrieved on:- 27 Oct 2011



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

89

state governor and declare an area disturbed237. This amendment makes the state government

helpless and makes Manipur state government withdrew the Act in some parts in August, 2004

despite the opposition from central government.’238

Section 4: This section sets out the powers granted to the military stationed in a disturbed area.

These powers are granted to the commissioned officer, warrant officer, or non-commissioned

officer, only a jawan (private) does not have these powers.

The army can shoot to kill, under the powers of section 4(a), for the commission or suspicion of

the commission of the following offenses: acting in contravention of any law or order for the

time being in force in the disturbed area prohibiting the assembly of five or more persons,

carrying weapons, or carrying anything which is capable of being used as a fire-arm or

ammunition. To justify the invocation of this provision, the officer need only be "of the opinion

that it is necessary to do so for the maintenance of public order" and only give "such due warning

as he may consider necessary".

The army can destroy property under section 4(b) if it is an arms dump, a fortified position or

shelter from where armed attacks are made or are suspected of being made, if the structure is

used as a training camp, or as a hide-out by armed gangs or absconders.

The army can arrest anyone without a warrant under section 4(c) who has committed, is

suspected of having committed or of being about to commit, a cognizable offense and use any

amount of force "necessary to effect the arrest".

Under section 4(d), the army can enter and search without a warrant to make an arrest or to

recover any property, arms, ammunition or explosives which are believed to be unlawfully kept

on the premises. This section also allows the use of force necessary for the search.

237 http://www.hrdc.net/sahrdc/resources/armed_forces.htm

238 pao.net/epSubPageExtractor.asp?src=manipur.History_of_Manipur.AFSPA-A_Historical_Perspective.AFSPA-
A_Historical_Perspective_1



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

90

This section has received cricistism from human rights as violation of article 21, 19and 22. As

people of north –eastern and Jammu & Kashmir doesn’t have these rights when the whole of

India have these basic fundamental rights. Even at the time of enforcement of Article 352 & 356,

the article 21 is not infringe.

Any major dilution or phased changes in this section will adversely affect the security of state as

it make it hard to army to work without the special power which this act gives. Even the General

Officer Commanding in Chief for Northern Command Lt Gen K T Pathaik told reporters here,

200 kms from Srinagar “We have a situation which has now carried on for more than 20 years

and the Army requires the provisions to enable it to act… Without the provisions, the Army will

be handicapped,”239

Section 5 says that Arrested persons to be made over to the police –Any person arrested and

taken into custody under this Act shall be made over to the officer in charge of the nearest police

station “with the least possible delay”, together with a report of the circumstances occasioning

the arrest. However the least possible delay is not defined anywhere and it is the question of a

dispute as the delay sometimes maybe delay if it is for 2-3 days or sometimes it is not delay in

any case if it is for 3-4 months. So it is left at the discreation of army to give the person to the

police officers without any delay. But some armed officers made delay in sending arrested

persons to the nearest police station and keep the custody of arrested persons to themselves and

gives torture which is violation of human rights. In case Horendi Gogoi v. Union of India240.

In this act clause 6 says that Protection to persons acting under Act – No prosecution, suit or

other legal proceeding shall be instituted, except with the previous sanction of the Central

Government, against any person in respect of anything done or purported to be done in exercise

of the powers conferred by this Act.

239 http://indianexpress.com/article/india/latest-news/army-will-be-handicapped-without-afspa-lt-general/

240 (1991) Gau CR 3081.
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This clause of the act is giving a legal immunity to the armed forces and any person who is doing

an exercise his powers given or conferred by this act. Even the 1950’s Army Act was a revision

of the 1911 Indian Army Act. One of the goals of this revision was "to bridge the gap between

the Army and civil laws as far as possible in the matter of punishments of offenses." The High

Courts of the country have a limited right to interfere with the court-martial system. Court-

martial proceedings do not have to satisfy Article 21 of the Constitution. In chapter five of the

Army Act, the members of the services are granted privileges, including immunity from

attachments and arrest for debt.241

The protest, hatred, agony amongst public make the Manmohan Singh’s government to set up a

commission in 2005 in order to repeal this act

JUSTICE JEEVAN REDDY COMMISSION AND ITS RECOMMADATION

In 2004, in the wake of intense tension Justice Jeevan Reddy commission was launched by

several civil society groups following the death of Manoram Devi, while in the custody of the

Assam Rifles and the hunger strike undertaken by Irom Chanu Sharmila, the central government

accordingly set up a five-member committee under the Chairmanship of Justice B P Jeevan

Reddy, former judge of the Supreme Court. The 147-page report recommends, "The Armed

Forces (Special Powers) Act, 1958, should be repealed." During the course of its work, the

committee members met several individuals, organisations, parties, institutions and NGOs,

which resulted in the report stating that "the Act, for whatever reason, has become a symbol of

oppression, an object of hate and an instrument of discrimination and high handedness." The

report clearly stated that "It is highly desirable and advisable to repeal the Act altogether, without

of course, losing sight of the overwhelming desire of an overwhelming majority of the [North

East] region that the Army should remain (though the Act should go)."But activists say the

Reddy panel despite its recommendation for the 'repeal of the Act' has nothing substantial for the

people. The protest, hatred, agony amongst public make the Manmohan Singh’s government to

set up a commission which gives its report in 2005 and  order to repeal this act.

But government has neither officially accepted nor rejected its findings. Reasons for this are

many. With rapid rise in terrorism throughout the country in the past couple of months coupled

241 Ibid,8
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with terrorist violence in many places, especially in the Northeast, the government of India

cannot take a hasty decision on the removal of this Act, as it could spell several dangers to the

strategic security and territorial integrity of the country242.

If the Armed Force Special Power Act id repeal then It would dilute the capacity of an important

instrument of the state – the armed forces - to wrestle the security challenges faced by the

country.

Secondly, it would influence the rebel leadership, field cadres and their over ground followers to

engage in thoughtless damage to public life and property. It may well result in a security

situation which slides beyond revitalisation, necessitating major political negotiation.

Thirdly, the cancellation of the law and the resultant lack of security cover would adversely

affect the governance and development capacities in the insurgency affected states, and the

eventual redress of local grievances’243].

This only makes the government not to repeal this act even after the constant demands of all civil

organization to make this act more humane and accountable act.

CRITIQUE OF AFSPA

DISFAVOUR: The procedure prescribed by law has to be fair, just and reasonable, not fanciful,

oppressive or arbitrary. The question whether the procedure prescribed by a law which curtails or

takes away the personal liberty guaranteed by Article 21 is reasonable or not has to be considered

not in the abstract or on hypothetical considerations like the provision for a full-dressed hearing

as in a Courtroom trial, but in the context, primarily, of the purpose which the Act is intended to

achieve and of urgent situations which those who are charged with the duty of administering the

Act may be called upon to deal with. Secondly, even the fullest compliance with the

242 Concluding observations of the Human Rights Committee: India, UN Doc. CCPR/C/79/Add. 81, 8 April 1997, at
para. 18

243 www.thehistorywriters.net
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requirements of Article 21 is not the journey’s end because, a law which prescribes fair and

reasonable procedure for curtailing or taking

away the personal liberty guaranteed by Article 21 has still to meet a possible challenge under

other provisions of the Constitution like, for example, Articles 14 and 19. Maneka Gandhi vs.

Union of India, Supreme Court, 1978 The Armed Forces Special Powers Act, 1958, (hereafter

referred to as AFSPA and/or the Act), is a direct assault on the above mentioned legal

interpretation of fundamental rights which constitutes a cardinal principle of Indian

jurisprudence. Under the Act, in place currently in the Northeast states and Jammu and Kashmir,

1 powers vested with the armed forces are neither fair, nor just and reasonable. Such powers are

considered essential in situations where the armed forces are required to be deployed to assist the

civil government in ensuring peace and stability. But, instead of facilitating peace wherever

applied, the Act has only left behind a trail of bitterness and anger. It has ignited wide scale

public protests, been criticized by various representatives of the United Nations and other

international human rights organizations, and hailed as a “symbol of oppression, an object of

hate, and an instrument of discrimination and highhandedness” by the government-appointed.

AFSPA goes against both Indian and International Law Standards. This was illustrated only

when India presented its second periodic report to the United Nations Human Rights Committee

in 1991. When the Attorney General of India was questioned by the members of UNHRC

(United Nations Human Rights Council) on how AFSPA could not be Deemed Constitutional

under the Indian Law and how it could be justified in light of article 4 of the ICCPR. He said that

the secession in the Northeast had to be responded on a “war footing” relying on the only

argument that the AFSPA is a necessary measure to prevent the secession of the North-eastern

states and argued that the Indian Constitution in article 355, made it the duty of the central

government to protect the states from internal disturbance and that there is no duty under

international law to allow secession

Yet the Act persists till date in its original form. It draws its legitimacy from Article 355 "to

protect every State against external aggression and internal disturbance and to ensure that the

government of every State is carried on in accordance with the provisions of this Constitution".

The Constitution does not expressly provide as to how the duty of the Union to protect a State

against external aggression and internal disturbance is to be carried out; obviously, it is left to the
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judgment of the Union how to meet any such situation, as and when it arises, but it does provide,

in article 356, the manner in which it has to perform its duty to ensure that the government of

every State is carried on in accordance with the provisions of the Constitution.244

Additionally, the Act was granted legitimacy by the Supreme Court in the Naga People’s

Movement for Human Rights vs. Union of India, 1997, the only case where the constitutional

validity of the Act was challenged. Consequently, incidents of violations and excesses committed

by the armed forces are viewed as mere aberrations, a matter of mistaken judgment by few errant

officers. This paper argues that the provisions of the Act, not only fail to meet legal standards but

are in direct violation of the democratic rights enshrined in our constitution and upheld by the

Supreme Court. The Act itself perpetuates violation and impunity, as opposed to the claim that

violations are only aberration. Although AFSPA is problematic on a number of grounds, this

paper will focus specifically on how it contravenes fundamental rights, for the sake of brevity.

Following from the critique, the paper will conclude that in failing to protect and uphold human

rights, the Act reinforces a militarized approach to security which has proved to be not only

inefficient but, in fact, counterproductive in tackling security challenges.

The Act empowers the central government and the governor of a state to declare any area within

their territory as ‘disturbed’ based on their judgment of “disturbed or dangerous situation”

warranting use of armed forces. Upon such a declaration, the armed forces have the power to

shoot on sight, even to kill, any person believed to be violating existing laws and order

prohibiting assembly of more than five persons (Section 4(a)) after giving “such due warning,”

arrest any person without warrant, even on the basis of reasonable suspicion of having

committed a cognizable offence (Section 4(c)), use such force as necessary to effect arrest, and

enter and search any premise without warrant (Section 4(d)). Worse, these powers are provided

without adequate safeguards and complete immunity is given to armed forces for the exercise of

the powers (Section 6). Not a single offence is defined in the Act and yet such wide discretion is

given to the armed forces in such areas. Each of the above provisions is at odds with democratic

rights.

The absolute authority vested in the armed forces to shoot on sight based on mere suspicion and

for an offence as basic as violating an order is a brazen assault on the fundamental right to life.

244 http://lawmin.nic.in/ncrwc/finalreport/v2b2-5.htm
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Both domestic and international law have established supremacy of the right to life from which

no derogation is permitted even in times of public emergency which threatens the life of a nation.

Terming the deprivation of life by state authorities as a matter of utmost gravity, international

law has interpreted this right to include not just measures to prevent and punish deprivation of

life by criminal acts, but to prevent arbitrary killings by the security forces. In other words, the

“inherent right to life” cannot properly be understood in a restrictive manner, and the protection

of this right requires that states adopt positive measures. The Supreme Court has interpreted the

‘right to life’ to include the right to live with human dignity whereas the term liberty, as used in

the provision, as something more than mere freedom from physical restraint or the bounds of a

prison. The power to shoot on sight violates the sanctity of the right to life, making the soldier on

ground the judge of value of different lives and people the mere subjects of an officer’s

discretion. Justice also requires that every accused be given all the protections of due process of

law. Fair, just and reasonable procedure has been interpreted to include the right to speedy trial.9

this right encompasses all stages of trial: investigation, enquiry, trial, appeal, revision and retrial.

Killing on the basis of suspicion deprives the

Victims (who are mere suspects) of all the protections of due process and leads to direct

subversion of rule of law. These principles require that governments exercise strict control,

including putting in place a clear chain of command for all officials responsible for

apprehension, arrest, detention, custody and imprisonment; as well as those officials authorized

by law to use force and firearms. As in the case of the right of self defiance accorded to civilians,

the onus of proof lies with the person operating under this clause. But the protection provided to

armed forces against prosecution under

Section 7 renders this impossible and thereby directly violates the protection of the right to life.

In order to protect and uphold the fundamental right to liberty, extensive safeguards have been

placed on the power to arrest, both in international and domestic law. Article 22 of the Indian

Constitution lays down several safeguards on preventive and  punitive detention including, right

to be informed of the grounds of arrest; right to consult; and to be defended by a lawyer of

choice;

The right to be produced before a magistrate within 24 hours; and freedom from detention

beyond the said period except by order of the magistrate. In keeping with constitutional
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guarantees, CrPC 1973 lays down several checks and balances in order to reduce scope for

arbitrary arrests and detention by the state, including the mandatory medical examination of the

arrested person (Section 54) and a magisterial inquiry of every case of death in police custody

(Section 176). Additional guidelines were further laid down in 1996 by the Supreme Court in the

DK Basu case, in order to address the rampant arbitrary arrests and detention.

Finally, in order to complete the critique of AFSPA, it is important to consider it as being against

the established legal framework governing situations of armed conflict. It was initially held that

international human rights laws do not apply to situations of armed conflict, which are

specifically governed by IHL, but this distinction no longer holds. It is now widely believed that

international human rights law applies equally in situations of armed conflict.28 States though

are allowed to derogate from certain fundamental rights during times of emergency, both under

international law and domestic law. While Article 4 of the ICCPR allows this under international

law, Article 359 provides for suspension of certain rights under the Indian constitution. A couple

of points here are of critical significance. First, even during such times, right to life and liberty

are considered as being

paramount. As per the Constitutional (44th Amendment) Act, 1978, right to life and liberty

(Article 21) and certain rights under Article 20 cannot be suspended even in times of emergency.

In order to check against the misuse of the Emergency provisions and to put the right to life and

liberty on a secure footing, it would be provided that the power to suspend the right to move the

court for the enforcement of a fundamental right cannot be exercised in respect of the

fundamental right to life and liberty.29 Under international law, too, states are prohibited from

abrogating certain rights including the right to life; prohibition form torture and equality before

law. Second, derogations too must be subject to safeguards. These include, one, an official

proclamation of emergency by the states before derogation in order to maintain principles of

legality at a time when they are needed the most; two, justifications submitted by states as to why

such measures are needed; and three, measures are limited to the extent strictly required by the

exigency of the situation. Together, these safeguards affirm the value of human rights in tackling

with even the most sever of security challenges

By way of summing up, it is clear that the provisions of AFSPA, both individually and in

totality, do not meet requirements of domestic and international law. The Act facilitates human

rights violation and spawns a culture of impunity. To consider such powers and immunity as
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necessary to combat security challenges is a reflection of the continuance of the colonial mindset

of subjugating the local population. The suggestion that human rights violations are permissible

in certain circumstances is wrong. The essence of human rights is that human life and dignity

must not be compromised and that certain acts, whether carried out by state or non-state actors,

are never justified no matter what the ends. Research elsewhere has established the negative

impact of such special security legislations on both, the rule of law and the peace process. Two

lessons that support the arguments of this paper are of particular significance. First, that once

civil liberties are eroded by statue, it is almost impossible to reinstate them leading in turn to

normalization of emergency legislations; second, that such legislations shatter the faith of people

in the criminal justice system, making it difficult to regain trust. Both of these apply in the case

of AFSPA. The fact that the Act is in place in the Northeast states since 1958, and that while

reviewing the Act, both the Supreme Court (in upholding the law) and the Reddy Commission

(in not ensuring adequate safeguards) do not match up to the established standards calls into

question their impact on rule of law. It is important to note

here that these standards have evolved precisely to respond to security challenges and not just for

peace times. Ultimately, the continued use of AFSPA reflects the predominance of a security

mindset within the government of India. To put an end to the culture of violence, alienation and

injustice, it is important not only to repeal AFSPA but also reduce the civil powers accorded to

the army to ensure that it in fact only assists and not supplants the civil administration. It is now

universally accepted that the most effective strategy for counterinsurgency and counterterrorism

is to strengthen the local police and civil administration. Alongside withdrawal of the armed

forces from town and cities, the police must be trained in accordance with international

Standards and eventually become the frontline force in the state. But if force is to remain an

ingredient of Indian government’s response, it must amend AFSPA in conformity with domestic

and international standards. This includes revocation of the power to shoot on sight, adhering to

guidelines on arrest as laid down in the CrPC and DK Basu judgment, prohibition of use of force

while effecting arrest, production of each arrestee within 24 hours before the court, and removal

of the immunity clause so people have access to remedies in case of violation. Finally, protection

of human rights and the criminal justice system must be developed as the bedrock of any security

strategy. Only then will conditions for peace and conflict resolution be created.
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FAVOUR: Going beyond the immediate however, a closer look is needed at the AFSPA and the

circumstances under which it has come to acquire such negative connotations.  The AFSPA,

when promulgated in 1958 because of insurgence of Naga Hills. The AFSPA has been allowed

to be applied continuously for 57 years. Army is not responsible for the maintenance of public

law and order in state. Army is made responsible and allow to interfere in state’s law and order

in case of failure of police and other agencies.  It is when the army interferes in the failure of

police to protect the state affairs the area is declared disturbed under the Disturbed Areas Act. In

fact, without the promulgation of DAA, the AFSPA is not applicable. The DAA is promulgated

on the advice of the state government. So who is to be blamed for the demonization of the

AFSPA? It must squarely lie with the political executive. And if the army has to operate in an

internal security scenario, it needs the protective umbrella of the AFSPA just as the police

operate under the Indian Penal Code and the Criminal Procedure Code.

The fact that the provisions of the AFSPA is implemented when the law and order goes from the

hand of state. Army personnel, operating in those circumstances, need to enjoy at least similar

powers as the police force. So, just as Section 45 of the CrPC disallows arrest of public servants

and just as Section 197 provides impunity against prosecution to police official incase if they

arrested any wrong person or do encounter of any criminal, Section 7 of the AFSPA gives

similar protection to the army personnel in case of any shoot, search and arrest of any person.

If any police official do any alleged encounter or arrest then he is made liable under Indian Penal

Code and Criminal Procedure Code as same with army personnel have to face court martial.

AFSPA, however draconian it may sound to all civil organisation has been of great help in

certain aspects. If we take the Kashmir situation Indian Army has been guarding the LoC and

preventing any alteration of its alignment either way. The efforts of Indian army made the

incident-free annual Amarnath pilgrimage after a long time and the best tourist destination from

last 25 years. Now the demand from many politician like Omar Abdullah, Chief Minister of

Jammu & Kashmir, Nitin Gokhale245, Hamid Ansari246 and many more that the Armed Force

245 http://www.rediff.com/news/column/afspa-debate-is-clouded-by-emotion-distrust/20150225.htm

246 http://www.telegraphindia.com/1141123/jsp/frontpage/story_19076485.jsp#.VPog8yzmPcc



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

99

Special Power Act should be amended and made more humane law makes the army difficult to

do their job as always this was subject of rejection by every Defence Minister247 and any

major248 or commander of army. Any dilution or changes in the act may allow inimical elements

to exploit the situation.

CONCLUSION

The Armed Force Special Power Act 1958 is always a subject of controversies and debateable

issue since the date of implementation. It is always subject of question by public due to brutal

behaviour of army towards citizen especially the females who are mostly the victim in rapes,

gang rape. The human rights organization internationally and nationally has always challenge led

the validity of this act as it is violation of article 21 and left the victim from this act without

remedy as army personnel enjoy the immunity under section 6 .249

The revocation of the AFSPA from any area needs a concerted view of all organs of the state and

Centre. A suggested way is to convert these areas into police administered areas/police districts

as was done for Srinagar initially without revoking AFSPA. Subsequently, as the situation

improves, while evolving the revocation, an exit strategy needs to be worked for gradual

withdrawal of the armed forces from the specified area leading to smooth transition.

Lifting the AFSPA can certainly be attempted, but the provisions of the AFSPA, as an

emergency law that empowers the army -- the nation's instrument of last resort -- must, however,

continue to remain on the statute books given the increasingly violent and uncertain times that

the sub-continent is likely to face in coming years.

247 http://www.dailypioneer.com/nation/mha-says-no-to-panels-advice-to-repeal-afspa.html Defence minister AK
Antony directly opposed the repeal of AFSPA

248 http://indianexpress.com/article/india/latest-news/army-will-be-handicapped-without-afspa-lt-general/

249 Section 6 of Armed Force Special Power Act 1958
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Gender Prejudice and Honour Killing in a Patriarchal Society

-Bhavini Srivastava250

Abstract

The phenomenon of honour killing is not novel and has roots in ancient Roman laws,

Hammurabi codes of the Babylonians, Assyrians, Aztecs and Incas. Back in those times, mankind

was still in the process of cultivating and civilizing itself. Women would stay home to nurture

children while the men of the house would go into the wilderness to hunt animals for food. But it

is immensely appalling to note that even in the 21st century after having taken strides in

development of human civilization, our mentality is still frozen in time to those antiquated laws

and cultural norms.

The landmark Indian cases of Lata Singh, Bhagwaan Das, Manoj-Babli and Bhawna Yadav have

been explained in order to show how inter-caste marriages are dealt with in the Indian society.

In this paper an attempt has been made to explain what the factors are in a patriarchal society,

especially India, that lead to prejudice against women and in what manner a woman is

dominated by men.

The primary aim of this paper is to meticulously pull the threads of the social fabric of the Indian

society and incisively analyze what are the limiting factors that lead to subjugation of women. It

has been established that servility of women lies in the age old unjust practices of female

circumcision, sati, dowry system, arranged marriages and rape. Moral policing aimed at women

is a reality not only in Saudi Arabia where a fatwa has been given against women driving

vehicles but also in other patriarchal societies all over the world. Rape has been perpetually

used as a sinister tool to cripple a society. This can be elucidated by insinuating the Kosovo

case, 1971 war of liberation of Bangladesh, abomination Jews in Germany, Rwanda and former

Yugoslavia.

Another ominous practice is that of arranged marriages where a woman is not given the liberty

to seek a life partner of her choice but her parents find a groom for her. The institution of

250 4th year,Student, Symbiosis Law School, Pune
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marriage even to this date binds a woman tightly in denigrating gender stereotypical roles. It is

because of these practices that women are dehumanized and treated as mere chattels. This

commodification leads to brazen attacks on the life and dignity of women all over the world.

It is opined that due to firmly entrenched caste system in the Hindu society and religious

intolerance in the country despite India being a secular country, inter-caste and inter-religion

marriages are looked down upon in the society. The parents as a result feel humiliated in the

society and this loss of reputation prompts them to take such dire actions of committing murder

in the name of honour. The paper lucidly sheds light on what exactly the term “honour” means

and why the heavy burden of “family honour” is heaped on women and not the men of the

family.

In order to clearly explain gender prejudice, I have made use of John Stuart Mill’s work, The

Subjugation of Women among other noteworthy essays. The theories of social role, social

learning and social psychology have also been banked upon.

Recommendations are made at the end of the paper to ameliorate the abysmal social status of

women. In order to achieve gender justice, it is imperative to [i] impart education to women,

[ii]spread social awareness on women rights, [iii] establish NGOs and building community

support [iv] bring about a revolutionary change in the mentality of people and [v] integration of

provisions of CEDAW and UDHR with national and local legislations.

Introduction

“Men may be lacking virtue, be sexual perverts, immoral and devoid of any good qualities, and

yet women must constantly worship and serve their husbands.”

Manusmriti, 5/157

“It is the duty of all husbands to exert total control over their wives. Even physically weak

husbands must strive to control their wives.”

Manusmriti, 9/6.

“Men are responsible for women. So, virtuous women obey their husbands. Admonish those of

them on whose part you apprehend disobedience, and keep them out of bed, and beat them.”
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-Quranic verse, 4:34

Honour killings are socially sanctioned killings generally of a female member of the family by a

male kin because of an alleged or real infraction of social or sexual behaviour. The male

perpetrator firmly believes that by this femicide he is washing away the taint brought to his

family due to the “wayward” disposition of the woman. The United Nations Population Fund

reports that more than five thousand women are murdered in honour killings every year251.

This unprecedented femicide results from ingrained patriarchal practices that are generally

attributed to cultural and religious norms. It is often conducted in full view of the community

without any iota of remorse shown by the family members. For them, the malarkey of some

disillusioned members of the society and alleged besmirch and alleged fall from the position of

eminence in the society is a strong reason to kill the daughter. The object of honour killing is the

control of women’s sexuality within patriarchal power relations of a family or a community252.

Honour killings are rampant mainly in patriarchal societies such as the Middle East253, India

and Pakistan. In the Middle Eastern and Mediterranean countries, the patriarchal countries

concept of honour and shame is considered the basis of a moral code254. In such societies,

powerful positions of the law enforcement agencies and courtroom judges are occupied mostly

by males who, being infected by the same odious chauvinist thinking, are lenient in punishing

the perpetrator. He either goes completely scot-free or is let off with a slight rap on the knuckles.

These law enforcing officers must be held liable for dereliction of duty. Hence, it is often

observed that in patriarchal societies, the State is plays a pivotal role in perpetuating and

encouraging these killings255.

Historical Perspective of Honour Killing

251 Expert Group Meeting report ―Violence Against Women: Good Practices In Combating And Eliminating
Violence Against Women. Organized by the Division for the Advancement of Women in collaboration with the
United Nations Office on Drugs and Crime, 17 to 20 May 2005, Vienna, Austria.
252 Coomaraswamy and Kois, 1999
253 Ruggi, Suzanne, “Commodifying Honor in Female Sexuality: Honor Killings in Palestine.” Middle East Report
206 (1998): 12-15. http://www.jstor.org/stable/3012473 (accessed March 5, 2015).
254 Bordieu, 1996
255 Human Rights Watch, “India: Prosecute Rampant ‘Honor’ Killings.”
http://www.hrw.org/news/2010/07/16/india-prosecute-rampant-honor-killings (accessed March 5, 2015)
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As noted by Christian Arab writer, Norma Khouri, “honour killings” originate from the belief

that a woman’s chastity is the property of her families, a cultural norm that comes "from our

ancient tribal days, from the Hammurabi and Assyrian tribes of 1200 B.C.256 Honour killings

were encouraged in ancient Rome, where male family members who did not take actions against

the female adulterers in their family were "actively persecuted"257.

The origin of honour killing and the control of women is evidenced throughout history in the

culture and tradition of many regions. The Roman law of Pater families gave complete control to

the men of the family for both their children and wives. Under these laws, the lives of children

and wives were at the sole discretion of the men in their family. Ancient Roman Law also

established historical roots of honour killings through the law stating that women found guilty of

adultery could be killed by their husband in whatever manner the husband desired258.

In ancient Rome, being raped was seen as dishonourable to the point of destroying a woman's

life and reputation, and honour killing was supposed to be a "merciful" act. In Greece also, the

lives of women were dictated by their husbands as women were considered socially below

males259.

Ambiguous Definition of “Honour”

In many cultures, an individual’s identity is closely tied to their family unit. The family’s honour

is viewed as a personal reflection on each member of the family. The type of dishonor can be

sexual in nature, such as engaging in premarital sex or extramarital sex or for something as

trivial and inconsequential as not serving meals on time or for not wearing hijab260. The conduct

need not even be verified with many women being killed solely on the basis of talks from the

grapevine or a mere conjecture.

256 Goldstein, Matthew, The Biological Roots of Heat-of-Passion Crimes and Honor Killings, Politics and the Life
Sciences 21, no. 2 (2002): 28-37. http://www.jstor.org/stable/4236668 (accessed March 5, 2015)
257 Umm Rashid, Honor Crimes and Muslims, http://www.islamicawakening.com/viewarticle.php?articleID=1330
accessed March 5, 2015
258 Brundage, A. J. (1987). Law, Sex and Christian Society in Medieval Europe. Chicago: University of Chicago
Press
259 Office of the United Nations High Commissioner for Human Rights, Working Towards The Elimination Of
Crimes Against Women Committed In The Name Of Honour (PDF), (accessed March 5, 2015)
260 Chesler, P. (2010). Worldwide trends in honor killings. An article from: Middle East, Quarterly PDF retrieved
from http://www.meforum.org/2646/worldwide-trends-in-honor-killings Accessed on 13th Sep. 2014
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Anything perceived to be “inappropriate”, “indecorous” or “not lady-like” is aggressively

attacked by the society. In a patriarchal society, the heavy burden of family’s “honour” is heaped

on the female members alone while the male members have the social sanction and approval of

the family and the society to indulge in debauchery, rape and enjoy freedom without any

boundaries.

The culture of “honour” views women as ancillary to men. Women’s “honour” is defined in

terms of submissive and docility where the only acceptable roles for women are as a father’s

virginal property, a man’s dutiful wife and the self-sacrificing mother to her sons.

Violence in the name of “honour” must be combated as an obstacle to women’s enjoyment of

human rights. The drawing of unfair nexus between female chastity and family honour must be

effectively challenged and obliterated.  Violence against women must be addressed from a

rights-based perspective. Adequate measures must be undertaken in areas of legislation,

employment, education, and sexual and reproductive rights. Respect for women’s enjoyment of

human rights must be intrinsically linked to democracy261.

The landmark Indian Supreme Court ruling in Lata Singh v. State of Uttar Pradesh and Anr, has

been a beacon of hope to curb honour killings. It holds that if someone is unhappy with the

behavior of his daughter or another person, the maximum he can do is to cut off social relations

with that person but he cannot take law in his hands by committing violence or giving

intimidating threats of violence262.

The discussion on honour killing is incomplete without mentioning the epochal cases of Manoj-

Babli  and Bhavna Yadav.

The honour killings of Manoj and Babli, perhaps the most-lived in public memory, had all the

ingredients of a potboiler: a passionate love story, a morbid tale of revenge and a woman’s

spirited fight for justice for her dead son263.

261 Prosecute Rampant ‘Honor’ Killings: Amend and Enforce Laws to End Barbaric Practice, Human Rights Watch,
available at http://www.hrw.org/news/2010/07/16/india-prosecute-rampant-honor-killings
262 Lata Singh vs State Of U.P. & Another, writ petition (criminal) No. 208 of 2004,  decided on 7 July, 2006,
available at http://indiankanoon.org/doc/1364215/
263 Kavitha Muralidharan, Love Under The Shadow Of Honour, The Hindu, available at
http://www.thehindu.com/books/books-reviews/love-under-the-shadow-of-honour/article5699826.ece
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In a landmark judgment, in March 2010, the Karnal District Court ordered the execution of the

five perpetrators in an ‘honour killing’ case of Manoj Banwala, aged 23 and Babli, aged 19,

while giving a life sentence to the khap head who ordered the killings. Manoj and Babli were two

members of the same gotra (clan) who had eloped and got married in June 2007. Their mutilated

bodies were found a week later from an irrigation canal. In her verdict, district judge Vani Gopal

Sharma stated, "This court has gone through sleepless nights and tried to put itself in the shoes

of the offenders .Khap panchayats have functioned contrary to the constitution, ridiculed it and

have become a law unto themselves.” However, the Punjab and Haryana High Court commuted

the death sentence to life sentence264. Appeal against the High Court order is still pending in the

Supreme Court.

The case was both the first court judgment convicting khap panchayats and the first capital

punishment verdict in an honour killing case in India. The Indian media and legal experts hailed

it as a landmark judgment. Also, this is the first case in which the groom's family in an honour

killing filed the case265.

Honour killing has become commonplace in many parts of the country, particularly in Haryana,

western Uttar Pradesh and Rajasthan266. In 2011, a two judge Supreme Court bench comprising

the esteemed Markandey Katju and Gyan Sudha Misra while dismissing a petition declared that

“honor killing” qualifies as the “rarest of the rare” case and deserves death penalty. It was also

held that there is nothing “honourable” in “honour” killings, and they are nothing but barbaric

and brutal murders by bigoted, persons with feudal minds267.

In another case, 21 year old Delhi University student Bhawna Yadav was abducted and

strangulated to death by her parents and cremated unceremoniously in a surreptitious manner for

the “dishonor” brought to the family by marrying 24 year old Abhishek Seth, a Punjabi268.

264 Manoj and Babli case, Punjab and Haryana High Court, Murder Reference No.2 of 2010, Criminal Appeal
No.479-DB of 2010 and Criminal revision No.2173 of 2010
265 Chander Suta Dogra, Manoj and Babli - A Hate Story, Penguin Books India Pvt. Ltd
266 T.K. Rajalakshmi, Law and honour, Frontline, Volume 28 , Issue 12 published on June 04-17, 2011
267 Bhagwan Das v. State (NCT) OF Delhi, Criminal Appeal No. 1117 Of 2011 @ Special Leave Petition (Crl.)
No.1208 Of 2011
268 Ananya Bhardwaj, Father Held Bhawna By The Feet, Mother Choked Her To Death, The Indian Express,
available at http://indianexpress.com/article/cities/delhi/father-held-bhawna-by-the-feet-mother-choked-her-to-
death/
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Bhawna’s marriage was fixed by her parents when she was only six years old. But her parents

were enraged when she chose to marry by her own choice269.

Importance of Human Dignity

It is because of stringent gender prejudice existing in our society that women are unable to freely

exercise their human rights and live with dignity. Offices in India have very few women

employees and so psychologically it always lurks in their minds that they are a sexual minority at

workplace and they are looked at differently than their male colleagues. Edward O. Wilson

(1975, 1978), the father of modern sociobiology, proposed that it is due to tradition role of child

bearing, nursing and raising children performed by women  that they have evolved to be more

nurturing. And because men were responsible for hunting and fighting, they evolved to be more

aggressive. But in this fast moving world, it would be incorrect to cage a woman in this

quintessential stereotypical role.

The social role theory evolved by Alice Eagly establishes that it is because of the sex based

division of labour that gender stereotypes and sex differences exist in behavior. There are several

other theories that seek to explain how such mentality gets ingrained in the minds of people of

the society. These theories are: social learning theory which states that just like the experiment

of social conditioning of Pavlov’s dogs, in a society also sexual differences between man and

woman are learned.  The social psychology theory which states that current social setting is the

major cause for our behavior. Gender stereotypes develop as a result of other people’s attitude

and behavior.

According to Karl Marx, the senses of a human would operate merely at an animal level if they

are not cultivated by appropriate education, by leisure for play and self-expression by valuable

associations with others. The core idea is to develop humans to be dignified who possess the

liberty to shape their own live, rather than have their lives passively shaped or pushed around in

269 Ankur Jain, Bhawna Yadav: Small Dreams Of Delhi 'Honour Killing' Victim, available at
http://www.bbc.com/news/world-asia-india-30141719
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the manner of a flock or a herd of animals270. Marx holds that at the core of what exploitation is,

to treat a person as a mere object for the use of others271.

Paraphrasing Herbert Marcuse (1998), the human being is a thinking being and if thought is the

site of truth, then the human being has to possess the freedom, to be led by thought in order to

realize what is recognized as truth, namely that the human being itself is the constitutive basis of

a world which enslaves it272.

In India, fundamental liberty and dignity of every human being has been preserved by the Indian

Constitution under part III which is considered to be the basic structure and cannot be amended

or removed. This basic structure doctrine was evolved in the landmark Supreme Court case of

Kesavananda Bharati  vs State Of Kerala And Anr273. The Basic Structure doctrine forms the

basis of a limited power of the Indian judiciary to review, and strike down, amendments to the

Constitution of India enacted by the Indian parliament which conflict with or seek to alter this

basic structure of the Constitution.

Root Causes of Honour Killing

Gender inequality, custom of arranges marriages, caste system, religious intolerance and

parochialism among other maladies entrenched in the Indian society lie at the heart of “honour

killing”.

 Arranged Marriages

India has a long tradition of arranged marriages, wherein the bride and groom do not self-select

their partners; one 2000 book reported that 90% of marriages in India at the time had been

arranged, mostly within caste274.  A woman cannot freely choose her husband without putting her

life in grave jeopardy from her own family members. The custom of arranged marriages is too

old to be shaken off.

270 Peter Ehlen, The Human Significance and Dignity of Labour: A Keyword in Marxist Anthropoly
271 Marcel H. Van Herpen, Marx And Human Rights: Analysis Of An Ambivalent Relationship, The Cicero
Foundation
272 Tim Bant, Critical Social Theory: Culture, Society and Critique, SAGE Publications Ltd; 1 edition (February 28,
2004)
273 Kesavananda Bharati v. State of Kerela and Anr., AIR 1973 SC 1461
274 Ahloowalia, B. S. (2009). Invasion of the Genes: Genetic Heritage of India. Strategic Book Publishing.
p. 159. ISBN 978-1-60860-691-7
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According to an investigative report by the Amnesty International, women in Pakistan (another

patriarchal country)are treated as chattels or livestock of the males of family275. The tribal

custom dictates that the property of the family is to be kept within the family and so women are

married off to their cousins or uncles. These marital ties are usually decided immediately after

the birth of the girl child.

It can be veritably stated that there is no other way to alleviate the continuing inequality of

women without reforming the institution of marriage. Women are rendered vulnerable due to the

division of labour within the marriage where quintessentially they are required to cater to the

household and nurture children.  For this she has to lean on the economic support of a man,

whose work is given much more recognition and importance in the society.

The traditional heterosexual model of marriage gives immense dominance to the husband and

they do not wish to be dislodged from this complacent position of power. Thus, when a woman

steps out to work she faces bitter indignation from her husband and the society alike. A working

woman is also expected to do more household chores than her husband. This innocuous decision

by a woman attracts criticism and adds undue complexity in marital life.

John Stuart Mill, in his essay, The Subjugation of Women, opines that making marriage a

consensual ligature of equals would transform the institution of marriage from “a school of

despotism” into “a school of moral cultivation.” Mill insists upon the importance of marital

equality for evolving into a just society.

In the words of the renowned American feminist and historian, Linda Gordon, “The basis of

wife-beating is male dominance. Not superior physical strength or violent temperament but

social, economic, political and psychological power276.”

Society controls our minds and moulds our hearts. If gender justice cannot be learnt in our

immediate milieu at homes its manifestation cannot be expected in the society. And without just

families, how can we expect to have a just society?

 Caste System

275 Mustafa Qadri, Amnesty International’s Pakistan Researcher, Surge of Honor Killings in Pakistan, available at
http://www.amnesty.ca/blog/shocking-surge-of-honor-killings-in-pakistan
276 Linda Gordon, Heroes of Their Own Lives: The Politics and History of Family Violence, Penguin Books
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The continued rigidity of the caste system is another reason why honour killings occur. The

upper caste fiercely prohibits alliances with the lower caste fearing “impurity” of their lineage

and losing the exalted status and reputation in the society.

The caste system continues to be at its rigid best not only in rural areas but also among highly

literate and affluent urban families. Even though untouchability and manual scavenging has

been abolished by the Indian Constitution, it is still practiced unabashedly in reality277.

According to Manusmriti, the Hindu society is segregated into 4 castes: Brahmans at the top then

Kshatriyas, Vaishyas and the downtrodden Shudras. Manu, the author of Manusmriti, is

considered to be the architect of hierarchy and social order among Hindus. He stated that “The

Brahmana was God’s mouth, the Kshatriya was made his arms; the being called Vaishya, he was

his thighs; the Shudra sprang from his feet278.” He also added that while Brahmins, Kshatriyas

and Vaishysa are twice borns, while Shudras have only one birth279.

Manu says, “In case a Brahman man marries Shudra woman, their son will be called ‘Parshav’

or ‘Shudra’ because his social existence is like a dead body280”

The aim of every civilised society should be to secure dignity to every individual. There cannot

be dignity without equality of status and opportunity. The absence of equal opportunities in any

walk of social life is a denial of equal status and equal participation in the affairs of the society.

The dignity of the individual is dented and direct proportion to his deprivation of the equal

access to social means281.

 Religious Intolerance: Partition of India

India has been religiously pluralistic even before it got independence from British colonial rule

in 1947. Deep hostility and mutual resentment festered the once propitious relations between

Hindus and Muslims. Independence came with a lofty price leading to the partition of British

India and formation of two nations- India and Pakistan, as envisaged by the Two Nation Theory

277 Dr. H.O. Agarwal, Human Rights, Central Law Publications
278 Dr. Babasaheb Ambedkar Writings and Speeches, Reprint of Who were the Shudras? How did they come to be in
the Fourth Varna in the Indo-Aryan Society? The Untouchables, Who were they and why they became
Untouchables, Volume 7, Education Department, Government of Maharashtra, 1990
279 Manusmriti, Chapter X verse 4
280 Manusmriti, 9/177
281 Indira Sawhney v. Union of India, AIR 1993 SC 447
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of Muhammad Ali Jinnah, the leader of All-Indian Muslim League and the first Governor-

General of independent Pakistan. The Radcliff Line drew a permanent wedge, “the unkindest

cut” between Hindus and Muslims which bore a symbol of their acrimonious divorce. The Cain

and Abel of South- East Asia were torn apart by this hastily drawn Radcliff Line which remains

to be an open wound even to this date282.

Recently, there have been accusations of religious conversions by Love Jihad. Love Jihad is the

colloquial terminology given for the sexual predation of Hindu women by Muslim men who

honey trap them feigning love and force religious conversion. In a piece picked up by the

Chicago Tribune, Foreign Policy correspondent Siddhartha Mahanta reports that the modern

Love Jihad conspiracy has roots in the 1947 partition of India283

Four appalling cases of church vandalism were reported in 6 weeks at the Indian capital city of

New Delhi284 along with an attack on a Christian school.

Even within the Muslim community a perilous chasm exists between the Shias and the Sunnis.

The whole of Middle East is acrimonious towards each other due to the divisive lines of Shias

and Sunnis. Even the astounding attack by ISIS all over the world is seen as a stark Sunni

domination. For a peaceful society, this intolerance and acrimony needs to be ironed out.

 Rape

In the words of Manu, the lawgiver of the Hindus, “In case a woman tears the membrane

[hymen] of her vagina, she shall instantly have her head shaved or two fingers cut off and made

to ride on Donkey285.”

In a patriarchal society such as India, the investigation of crimes committed against women

begins by first questioning the character and chastity of the female victim herself. It is frightful

to be a victim to sex crimes in such societies because the woman gets the blame for the attack on

282 Frank Jacobs, Peacocks at Sunset, The New York Times, available at
http://opinionator.blogs.nytimes.com/2012/07/03/peacocks-at-sunset/?_r=0
283 Mahanta, Siddhartha (5 September 2014). "India's right wingers demonize Muslim men". The Chicago Tribune.
Retrieved 6 September 2014
284 Aman Malik, Christian School Vandalized In New Delhi, Days After Attack On Church, International Business
Times, available at http://www.ibtimes.com/christian-school-vandalized-new-delhi-days-after-attack-church-
1815200
285 Manusmriti, 8/369
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herself. It is believed that the woman “sexually provoked” the man by wearing jeans and a top.

She is condemned for having cordial relations with male colleagues and for walking around on

the streets after sunset.

The media, which is hailed to be the fourth estate of a democratic country, sensationalizes the

case unnecessarily only to attract viewership. In this manner the real news gets obfuscated and

the image of the poor victim gets tarnished mercilessly. Her dignity is first set alight by the

perpetrator and then scorched beyond recognition by the media, her locality, medical officers,

police inspectors, lawyers, the judge and her own family. Her womb is considered to be impure

and she becomes “unfit” to be married.

These rapes of atrocious brutality send out a brazen message that any woman who dares to step

out of her stereotypical role would be a victim of an attack on her dignity and life. It is not sexual

provocation or titillation that compels them but a need to subjugate women and keep women

under their thumb.

Nirbhaya (name changed, Nirbhaya means “courageous”) a 23 year old girl was gang raped on

16th December 2012 in the capital city of New Delhi at around 9 pm. This is the first Indian rape

case which attracted massive international attention. Rape as it is a heinous crime but the manner

the Nirbhaya’s rape was conducted astounds and shocks the conscience of humanity. The

monstrosity moves you to numbness. The gang rape was committed in a moving bus repeatedly

by six men, five adults and a juvenile. An iron rod was inserted in her vagina and her intestines

were wrenched out. After the rape she was stowed away from the bus into the bushes, naked and

bleeding. Bite marks on limbs and face For the first time in the history of independent India, the

impassive country was galvanized into action. A number of protest marches rocked the country

and there was ample participation from men. Nirbhaya battled for her life but succumbed to her

injuries at a hospital in Singapore286.

The case jolted the government out of apathy and subsequently, a slew of legislations were made

for the protection of women. Immediately, the Justice Verma Committee was established to lay

down recommendations which were later compiled into a Criminal Ordinance and then Criminal

286 Krishna Pokharel and Paul Beckett, Crimes Against Women: Three Tragedies and the Call for Reform in India,
The Wall Street Journal



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

112

Amendment Act of 2013 in order to include new offences of acid attack287, sexual harassment288,

criminal assault with the intent to disrobe woman289, voyeurism290, stalking291 were added in the

Indian Penal Code, 1860. The offence of rape was lucidly defined in great details292 along with

the offence of gang rape293 and a harsher punishment was prescribed. Relevant amendments were

also made in the Indian Evidence Act,1872, Criminal  Procedure Code, 1973 and Protection of

Children from Sexual Offences Act, 2012. Even the Sexual Harassment of Women at Workplace

(Prevention, Prohibition and Redressal) Act 2013 was passed to make workplaces safer for

women employees. It also raised a discussion on the extent of culpability of a juvenile accused of

heinous crimes.

On March 3, 2015, a BBC documentary called India’s Daughter directed and produced by Leslie

Udwin was banned by Indian Government294. The documentary very poignantly exhibits

Nirbhaya’s story, widespread public rage and the unapologetic misogynist attitude of the

incarcerated rapist and his defense lawyers. The rapist brazenly states that decent women should

not be out of their homes after sunset. The educated defense lawyers opine that women must

always be accosted with their family members and should not go out with any male friend. The

lawyer also emphatically states that he would douse her own daughter by pouring petrol on her if

she disobeys the cultural norms and Indian tradition295.

Women in our country often succumb to social and societal pressure to keep any assault against

them private. This is due to the stereotypical belief and stigma that any assault or rape victim

would face. This is exactly the reason why the no. of such incidents are rising in our country.

However with the increasing number and brutality in rape incidents, women have started coming

out of their shells.

287 Sections 326A, 326B, Criminal Amendment Act , 2013, The Gazette of India, Ministry of Law and Justice
(Legislative Department), published on April 2, 2013, available at http://indiacode.nic.in/acts-in-pdf/132013.pdf
288 Ibid, section 354A
289 Ibid, section 354B
290 Ibid, section 354C
291 Ibid, section 354D
292 Ibid, sections 375, 376
293 Ibid, section 376D
294 Krishnadas Rajagopal and Jayant Sriram, After government bans film, Internet releases it, The Hindu, last
updated on March 6, 2015 at 11.00 IST, available at http://www.thehindu.com/news/national/after-government-
bans-film-internet-releases-it/article6963563.ece?homepage=true
295 BBC News Magazine, Delhi Rapist Says Victim Shouldn't Have Fought Back, 3 March 2015 Last updated at
01:15, available at http://www.bbc.com/news/magazine-31698154
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 Female Foeticide

India is a country where most of the families want a male child as they believe that a son would

carry forward their lineage while the daughter would get married and become a part of another

family. It is because of this unjust desire that many couples resort to sex-determination during

pregnancy so that they can timely abort the foetus if it is a girl. This practice has been made

illegal by the Pre-Conception and Pre-Natal Diagnostic Techniques Act, 1994 but even then it is

rampantly resorted to by families and corrupt doctors. Such a practice leads to skewed sex ratios

and increased female infanticide. All these instances impress indelibly that the fairer sex is not

safe in her birth country.

The trailblazer campaign of the new Narendra Modi government in India, 'Beti Bachao Beti

Padhao' (“Save daughter, educate daughter”), launched in the state of Haryana which has

critically skewed gender ratio, urged the social and religious institutions and khap panchayats to

support the drive and take a pledge that they would not let female foeticide happen in their

areas296. This campaign pumps optimism and zeal that all is not lost and women still have hope

to be free in the true sense in this country.

In 1990, National Commission for Women (NCW) was established to exclusively tackle with the

growing malaise of “honour killing”. The body reviewed constitutional, legal and other

provisions as well as the challenges women face in exercising their fundamental rights

guaranteed by the Indian Constitution. The NCW’s activism has contributed significantly

towards the reduction of honour killings in rural areas of Northern India. The NCW drafted a Bill

titled “Prevention of Crimes in the name of Honour and Tradition” which inluenced the Law

Commission of India a great deal to propose a Bill in order to eradicate gruesome occurrences of

“honour killing.”297. The contribution of All India Democratic Women's Association (AIDWA)

is also notable.

Khap Panchayats

296 Himanshi Dhawan, PM Modi launches 'Beti Bachao, Beti Padhao' campaign, says female foeticide is a sign of
'mental illness', The Times of India, last updated on Jan 23, 2015, 04.52AM IST, available at
http://timesofindia.indiatimes.com/india/PM-Modi-launches-Beti-Bachao-Beti-Padhao-campaign-says-female-
foeticide-is-a-sign-of-mental-illness/articleshow/45985741.cms
297 Government Of India, Law Commission Of India, Prevention of Interference with the Freedom of Matrimonial
Alliances (in the name of Honour and Tradition): A Suggested Legal Framework, Report No.242, AUGUST 2012,
available at http://lawcommissionofindia.nic.in/reports/report242.pdf
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According to Azad Hind Foundation, an organization established for overall development of

rural India, Khap Panchayat is a cluster of villages united by caste and geography; it is a

religious caste based council started by upper caste Jats to consolidate their power and position.

They are prevalent in Haryana, western Uttar Pradesh and parts of Rajasthan.

They believe that all boys and girls within a khap are siblings. The main function of the Khap

Panchayat is to murder couples of the same gotra or sub caste in villages. Love marriages are

considered taboo in areas governed by Khap panchayats. Those living in a Khap are not allowed

to marry in the same gotra or even in any gotra from the same village. Many young couples have

been killed in the past defying khap rules.

In some Haryana villages, the young girls are routinely threatened, abused and killed all under

Khap verdicts. It is acceptable for the families to feed pesticide pills to the teenage girls and then

dispose off their bodies by burning them without any police records. The entire onus of

siblinghood rests on the girl.

Khap panchyat imposes its writ through social boycotts and fines and in most cases end up either

killing or forcing the victims to commit suicide. All this is done in the name of brotherhood and

its honour. The 10-15 men who constitute a Khap settle disputes and control the lives of young

people.

Many villagers defend these caste panchayats as they deliver the verdict in one sitting whereas

court cases drag for years. According to them, in many cases innocent people get harassed in the

court and by police. Further, the khaps are revered as they meet the approval of the villagers by

upholding antiquated tradition, culture and norms.

It is due to the inherent weakness of democratically elected Panchayati Raj institutions that Khap

panchayats have been powerful It is a mere kangaroo court and the decisions passed by it are

unjust and arbitrary and contravene with fundamental rights as well as principles of natural

justice. Their decisions are not constitutional and should be quashed. But looking at the
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popularity of the khaps, the Indian government refrains from meddling in khap’s decisions as it

fears losing vote bank in these regions298.

Conclusion and Recommendation

The practice of killing women and young girls in the name of “honour” is an extreme expression

of gender violence. It is a control mechanism used to keep women in line with the traditional

boundaries and uphold patriarchal structures in the society. At the end of the paper, I would like

to make certain recommendations for the amelioration for such abysmal conditions of women

which are:

Firstly, an integration of the essentials of CEDAW and UDHR into all of national and state

policies of the country is required. Women’s rights should not be regarded as supplemental to the

general agenda and must be regarded as an inseparable component of political and social life. A

separate legislation is required to be promulgated categorically for scouring out the offence of

“honour killing”.

There are a number of international conventions which extensively expound the concept of

human rights, particularly women rights and have been brought into being for the sole purpose of

eradicating gender based violence. The need of the hour is to amalgamate these guidelines and

enforce them legally in national and local laws.

Universal Declaration of Human Rights (UDHR) upholds human life and dignity under Article 3

which states “Everyone has the right to life, liberty and security of person”. Article 16 opines the

right of adult men and women to exercise freedom to marry a person of their choice. Under

Article 28, “Everyone is entitled to a social and international order in which the rights and

freedoms set forth in this Declaration can be fully realized”

Convention on Elimination of All Forms of Discrimination against Women (CEDAW) under

Article 5 upholds abolition and change of gender based stereotypes. Stereotypes are the

commonly held beliefs about roles of girls and women and boys and men, based on traditions

and customs. For example, in some countries, it is believed that girls and women should stay at

298 Azad Hind Foundation, Khap Panchayat in India, available at http://www.azadindia.org/social-issues/khap-
panchayat-in-india.html
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home and not go out to work, that girls and women should not play sports, or that boys and men

should not do household work, and so on.

Governments must work to change stereotypes about girls and women and boys and men,

especially if these roles are based on boys and men being considered better than women and

girls299.

Secondly, emphasis needs to be laid vehemently on greater access of education to women for the

purpose of empowering them and teaching them the valuable lesson of self worth, confidence

and independence, spiritual and economic. Vocational and professional training needs to be

imparted to women so that they acquire the required skills for employment.  By way of

employment, women can be financially independent and this in turn helps in promoting

economic development of the country. The World Bank report, Engendering Development has

successfully drawn a nexus between gender justice and economic development300.

Thirdly, community support needs to be developed in the form of local women’s centres with

psychologists and social workers who are specially trained in dealing with domestic violence and

abuse of women. Legal protection must be provided to the young couple.

Fourthly, the courts adjudicating such cases must relentlessly make an effort to work towards

speedy disposal of cases so that aggrieved parties do not turn to the decisions of kangaroo courts.

Lastly, the rigid regressive mindset of the society needs to undergo a revolutionary change.  This

can be achieved by raising social awareness in the society among men and women, the old and

the young. Boys must be taught to be respectful towards girls while girls must be encouraged to

be independent and achieve goals at the best of their capabilities. People must know that women

can have dreams and aspirations of their own.  Inter-caste marriages are in the national interest as

they will result in destroying the caste system301. Women must have the freedom to make choices

in their lives. They must have the freedom to choose a career on their own, wear what they want

299 United Nations Children’s Fund (UNICEF), Gender, Rights and Civic Engagement, Policy and Practice, New
York, 2011 http://www.unicef.org/gender/files/CEDAW_In_Brief_For_Adolescent-Web_Version.pdf
300 Engendering Development Through Gender Equality in Rights, Resources, and Voice, copublished by World
Bank and Oxford University Press
301 Lata Singh vs State Of U.P. & Another decided on 7 July, 2006, available at
http://indiankanoon.org/doc/1364215/
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and marry a man of their choice.  A woman can do more than just conforming to the

stereotypical roles of child rearing.

This “talibanization” of the society needs to stop immediately. There is a desperate and dire need

to eliminate such acts of barbarism and feudal mentality. While concluding I would like to exhort

women all over the world that they should take up the cudgels and gather the courage to fight

against stereotypes and retrograde mentality. Women from every country, every city and every

locality must embolden and uplift themselves in the face of rising crimes and prejudice against

them. A woman’s choice of work, if she is allowed to pursue a career, is significantly influenced

at an early age. She is told that just like her mother it would be her duty some day to raise

children and run a household.  A woman is time and again asphyxiated by the vicious shackles of

gender stereotypes.
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Violence against Dalit Women: A Human Rights Praxis

-Santvana Kumar

The story of women in India in general depicts a continued way of exploitation and

discrimination, moreover Dalit women are oppressed among the oppressed. Dalit women bear

the triple burden of caste class and gender, she already shares the universal suffering of being a

woman and additionally, she is the victim of a variety of other exploitations; social, economic

and religious. The experience of a Dalit woman in a patriarchal society is more severe than that

of a non-Dalit woman and the opportunities and avenues available to her for voicing her

grievances are much fewer302.

Dalit women are the most vulnerable and face untouchability, discrimination and violence much

more than Dalit men. The position of Dalit women in the society is reflected by the nature and

number of violent atrocities committed on her. Being a Dalit woman, abuse is used to remind her

of her caste and keep her oppressed and burdened. The traditional taboos are the same for Dalit

men and Dalit women but Dalit women are discriminated against not only by people of higher

castes, but also within their own communities.

The United Nations Special Rapporteur Report303 on Violence against Women has noted that

Dalit women “face targeted violence, even rape and death from state actors and powerful

members of dominant castes, used to inflict political lessons and crush dissent within the

community...”304

Violence against Dalit women is a targeted one and atrocities committed against them include:

verbal abuse and sexual epithets, naked parading, pulling out of teeth, tongue and nails, and

violence, including murder. Dalit women are also threatened by rape as part of collective

302 Report: Dalit Women Speak Out - Violence against Dalit Women in India, Written by Aloysius Irudayam,
Jayshree P. Mangubhai, Joel G. Lee, National Campaign on Dalit Human Rights, New Delhi, March 2006
303 A report given by a special representative or Independent Expert of the United Nations bearing a specific
mandate of the Human Rights Council by monitoring, conducting individual studies.
304 UN Special Rapporteur on Violence against Women, 2002. Cultural Practices in the Family that are Violent
towards Women. UN Doc. E/CN.4/2002/83,
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violence by higher castes305. The National Crime Record Bureau306 Records reveal that more

than five Dalit women are raped every day in India,307 it reported a total of 1,349 rape cases of

Dalit women for 2012, with the state of Madhya Pradesh reporting 316 cases, followed by Uttar

Pradesh with 311 cases. There are cases of kidnapping and abduction of women, with Uttar

Pradesh alone accounting nearly 48.5% of the 511 cases for 2010308.

International Human Rights Law 309 obligations are also binding on the State of India consequent

upon her ratification of international treaties such as - the International Covenant on Civil and

Political Rights310, International Covenant on Economic, Social and Cultural Rights311,

International Convention on the Elimination of all forms of Racial Discrimination312and the

International Convention on Elimination of all forms of Discrimination against Women313. Under

International law314, India has the obligation to act with due diligence to prevent, investigate and

punish the acts of violence by both the state and non-state actors and provide compensation to

victims.

However, the fact remains that very serious violations of human rights continue to happen in

India with impunity.

As a member state of the United Nations, India is bound to the provisions in the Universal

Declaration of Human Rights315.

The first two articles of the UDHR state that " all human beings are born free and equal in

dignity and rights" and that the human rights protected in the UDHR belong to everyone "316

305 http://thinkprogress.org/security/2013/01/11/1435191/report-rape-often-a-political-tool-in-india/
306Hereinafter as NCRB [Accessed: 03/02/2015]
307 http://ncrb.gov.in/CD-CII2013/CII13-TABLES/Table%207.2.pdf [Accessed: 03/03/2015]
308 http://thinkprogress.org/security/2013/01/11/1435191/report-rape-often-a-political-tool-in-india [Accessed: 03rd

March, 2015]
309 Hereinafter as IHRL
310 Hereinafter as ICCPR
311 Hereinafter as ICESCR
312 Hereinafter as CERD
313 Hereinafter as CEDAW
314http://www.un.org/womenwatch/daw/cedaw/cedaw25years/content/english/CONCLUDING_COMMENTS/India/
India-CO-3.pdf [Accessed: 03rd March, 2015]
315 Hereinafter as UDHR
316 Article 1, UDHR
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without distinction of any kind, such as race, colour, sex, language, religion, political or other

opinion, national or social origin, property, birth or other status."317

The UDHR also protects the following rights:

The right to "life, liberty, and security of person"318, the right to be free from torture or cruel,

inhuman or degrading treatment or punishment319, the right of equality before the law320, the

right to effective remedy for the violation of fundamental rights321, the right to fair and public

hearings322 and the right to be free from "arbitrary interference with privacy, family, home or

correspondence" and attacks upon a person's "honour and reputation"323.

Because India has still failed to protect Dalits against discrimination, degradation, and violence,

India is violating its obligations under the UDHR.

India has also failed to meet its obligations under the International Covenant on Civil and

Political Rights, which it ratified on 3rd December, 1968. Not only does the ICCPR protect

against discrimination of any kind but it also protects against torture, degrading treatment324,

arbitrary arrest and detention325, and promotes equality in the courts and equal protection of the

law.

State Parties to the ICCPR pledged to "respect and ensure to all individuals within its territory

and subject to its jurisdiction the rights recognized in the present Covenant."326

Further the States are required "to adopt such legislative or other measures as may be necessary

to give effect to the rights"327.

Although India's domestic laws address many of the rights articulated in the ICCPR, these rights

are often not enforced with regard to Dalits. In failing to and ensure Dalit rights, India is

317 Article 2, UDHR
318 Article 3 UDHR
319 Article 5 UDHR
320 Article 7 UDHR
321 Article 8 UDHR
322 Article 10 UDHR
323 Article 12 UDHR
324 Article 7 ICCPR
325 Article 9 ICCPR
326 Article 2(1) ICCPR
327 Article 2(2) ICCPR
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violating its legal obligations under the ICCPR. The Human Rights Committee328was established

through the ICCPR to monitor State Parties329.

Although India did not sign the Optional Protocol to the ICCPR, and the HRC does not have

jurisdiction to review human rights complaints made by individual Dalits, the HRC does have

the power to comment on India's ICCPR obligations as a whole. In 1997, the HRC found that

India was violating its obligations under the ICCPR through its treatment of Dalits because,

despite the existence of legislation to protect them, Dalits still "endure severe social

discrimination" and face "inter-caste violence, bonded labour, and discrimination of all kinds."

The HRC further recommended that India adopt measures such as educational programs at the

national and state levels to combat discrimination.330

CEDAW is the most important Convention for the protection and promotion of women’s human

rights. By signing CEDAW, governments commit themselves with regard to the elimination of

all forms of discrimination against women and to submit to international scrutiny and

international accountability on these issues.

The issue of Dalit women was raised in the CEDAW committee331 in New York in January

2007332, presented a detailed analysis of the CEDAW as it applies to the situation of Dalit

women in India. These efforts, combined with earlier efforts, enabled the CEDAW committee to

raise several key questions and make General Recommendations333 on the situation of Dalit

women and girls in India, especially on the issue of rampant violations of human rights of Dalit

women in India.

328 Hereinafter as HRC
329 The Human Rights Committee is the body of independent experts that monitors implementation of the
International Covenant on Civil and Political Rights by its State parties. All States parties are obliged to submit
regular reports to the Committee on how the rights are being implemented, the member States must report initially
one year after acceding to the Covenant and then whenever the Committee requests ( which is usually every four
years).
330 Aggarwal, Girish and Gonsalves, Colin. 2005. “Dalits and the Law”. New Delhi Human Rights Law Network
Publications
331 The Committee on the Elimination of Discrimination against Women (CEDAW) is the body of independent
experts that monitors implementation of the Convention on the Elimination of All Forms of Discrimination against
Women. CEDAW Committee consists of 23 experts on women’s rights from around the world.
332 Dalit Women Speak Out: Violence Against Dalit Women in India. Aloysius Irudayam, Jayshree Mangubhai, Joel
Lee.
333 The CEDAW Committee also makes recommendations on any issue affecting women to which the committee
believes the States parties should pay more attention to.
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CEDAW General Recommendations on how to address caste-based discrimination:

General Recommendation No. 25 states that in accordance with CEDAW General

Recommendation 25 on Temporary Special Measures (2004), States parties may need to take

specific temporary special measures to eliminate multiple forms of discrimination, including on

the basis of caste, against women and its compounded negative impact on them.334

General Comment No. 28 states the Core Obligations of States Parties under Article 2, the

Committee has furthermore affirmed that “discrimination of women based on sex and gender is

inextricably linked with other factors that affect women, such as race, ethnicity, religion or

belief, health, status age, class, caste, and sexual orientation and gender identity”.335

India continues to violate its obligations under the International Convention on the Elimination

of All Forms of Racial Discrimination, which it ratified on December 3, 1968.

CERD require States Parties to "prohibit and bring to an end, by all appropriate means, including

legislation, as required by circumstances, racial discrimination by any persons, group or

organization".336

While Indian domestic law is designed to protect Dalits, the fact that Dalits often do not benefit

from these laws demonstrates India’s failures under CERD.

Monitoring is done by the Committee on the Elimination of Racial Discrimination, which

reviews periodic reports written by States Parties, conducts hearings, and issues comments on

inter-state and individual complaints.

Although Indian Dalits cannot bring individual complaints to the CERD Committee because

India did not submit to such jurisdiction under CERD, India is still subject to the reporting

powers of the CERD Committee. In its 1996 report, the CERD Committee specifically found that

Dalits fell within the scope of CERD because its jurisdiction under Article 1 extends beyond

"race" to cover "descent." The CERD Committee found that India allowed Dalits to be

discriminated against and allowed those violating Dalits' rights to operate with impunity.

334http://www.un.org/womenwatch/daw/cedaw/cedaw25years/content/english/CONCLUDING_COMMENTS/India/
India-CO-3.pdf [Accessed on 19th November, 2014]
335Ibid.
336 Article 2(1)(d) CERD
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The Constitution of India and the legal frame work guarantees protection to Dalit’s and women,

starting from Fundamental Rights enshrined in the constitution; provisions like Article 15 affirm

the principle of non-discrimination on the basis of caste and gender; Article 21 guarantees the

right to life and to security of life; and Art. 46 specifically protects Dalit’s from social injustice

and all forms of exploitation. In pursuance of Article 17 of the Constitution of India, the

Untouchability Practices Act, 1955 was enacted337. Later it was amended and renamed in 1976 as

the Protection of Civil Rights Act to make it more effective338. On witnessing an increase in

violence against members of Scheduled Castes  and Scheduled Tribes, leading to brutalities such

as mass murder, rape, arson, grievous injuries, etc., a special law for their protection was enacted

known as the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 to

provide for strong punitive measures339. Affirmative measures enable the deprived classes to get

access to education, employment, political participation through reservations.

As per the protective measures, under the fundamental rights chapter of the Constitution;  It

ensures equality before the law and equal protection of law340. Further guarantees non-

discrimination on the basis of sex, caste, race, religion or place or birth341 , abolishes the practice

of untouchability342, also ensures the right to life and personal liberty to all its citizens343.

In pursuance of Article 17 of the Constitution of India, the Untouchability Practices Act, 1955

was enacted. Later it was amended and renamed in 1976 as the Protection of Civil Rights Act to

make it more effective. On witnessing an increase in violence against members of Scheduled

Castes and Scheduled Tribes344, leading to brutalities such as mass murder, rape, arson, grievous

injuries, etc., a special law for their protection was enacted known as the Scheduled Castes and

Scheduled Tribes (Prevention of Atrocities) Act, 1989345 to provide for strong punitive measures

337 Report: Atrocities Against Dalit Women and Access to Justice. (2011)
338 Ibid.
339 Report: Atrocities Against Dalit Women and Access to Justice. (2011)
340 Article 14 of Constitution of India
341 Article 15 (1) Constitution of India
342 Article 17 Constitution of India
343 Article 21 Constitution of India
344 Hereinafter as SC and ST
345 Hereinafter as SC/ ST POA Act, 1989
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which would serve as a deterrence. According to the Act, all the offences committed against SCs

and STs will be termed as atrocities346.

For the purpose of speedy trials, The Act provides Special courts to try the cases registered

under this Act. It also ensures stringent punishment to the violators and relief and rehabilitation

for the affected victims.  The SC/ST POA Act 1989 rule 1995 mandates that the offences

registered under this Act should be investigated by an officer not below the rank of officer

Deputy Superintendent of Police. For the better implementation of this Act and it supervision,

the rules mandate for the establishment of vigilance committee in both District and State level.

At the national level for effective implementation of the various safeguards provided in the

Constitution and the other protective legislations for the SCs & STs, the Constitution provided

for a National Commission for SCs at the centre and Directorates in the states. These monitoring

bodies will also act as an advisory body to the government in formulating policies and

programs347.

I

Sharma, Seema and Kanta, Sharma. 2006. “Women and Human Rights”. New Delhi, Anmol

Publications Pvt. Ltd., New Delhi

This book primarily deals with various aspects of women’s rights and; it analyses the legal rights

of women, statutory provisions and also the history and development of women’s rights. The

book was used to refer the chapter “Rights of Dalit Women” which dealt with the fundamental

struggle of Dalit women for their rights, a background on Dalits, enforcement mechanisms and

delivery of justice to cases of atrocities against Dalit Women.

Sarkar, R.M.2006. “Dalit in India: Past and Present”. New Delhi. Serial Publications

This book comprises of 17 papers on the various spheres of caste and its recognition in India; the

various dimensions on Dalit issues. The article “Dalit Women in Changing Indian Scenario” by

346 Report: Atrocities Against Dalit Women and Access to Justice. (2011)
347 Aggarwal, Girish and Gonsalves, Colin. 2005. “Dalits and the Law”. New Delhi Human Rights Law Network
Publications
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S.S Dharanaik, D. Murahari Naik & P.S. Kamble. Pages 390-394, dealt with the social status of

Dalit Women and Women in Indian Society.

Aggarwal, Girish and Gonsalves, Colin. 2005. “Dalits and the Law”. New Delhi Human Rights

Law Network Publications.

The book deals with the relevant legal materials to the human rights of Dalits. It enumerates the

important legislations with regard to Dalit rights as well as extracts from various United Nations

Reports, conventions and treaties on human rights.

In this book chapters on the principal legislations regarding Dalit rights and International norms,

the extract from covenants, treaties and recommendations were referred to.

Articles

Guru, Gopal.1995. “Dalit Women Talk Differently”. Economic and Political Weekly. Vol.30 No.

41 http://www.jstor.org/stable/4403327 [Last Accessed: 30th November, 2014]

The author mentions that terms of class and male domination are not the sole source of violence,

caste factor also has to be taken into account. Further he also deals with the Dalit Women

movement in India and how feminists in India played a major role in bringing the issues of Dalit

women to the forefront.

Reports

Rashida, Manjoo. 2014. Report of UN Special Rapporteur on violence against women its causes

and consequences. A/HRC/26/38/Add.1

The Report highlights that redress of Dalit victims of violence is very limited and the multiple

discrimination is a significant barrier to access of justice. The report also highlights that Dalit

women engage in various dangerous and unprotected work making them more vulnerable to

violence. It further concludes that states need to take a holistic approach that takes into account

the causes of violence against Dalit women.
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Irudayam, A., Mangubhai, J.P. and Lee, J., 2006. Dalit Women Speak Out: Violence against

Dalit Women in India. Chennai: National Campaign on Dalit Human Rights.

This Report was used to understand the forms of violence Dalit Women face, the research also

elaborated on the location of violence and excerpts of experiences of Dalit Women.

II

Violence against Dalit women takes a unique form when gender and caste intersect. This

intersection is documented in various studies on violence and discrimination against Dalit

women.

Dalit women’s experience of violence across four Indian states showed that the majority of Dalit

women report having faced one or more incidents of verbal abuse (62.4%), physical assault

(54.8%), sexual harassment and assault (46.8%), domestic violence (43.0%) and rape (23.2%) In

less than 1% of cases were the perpetrators convicted by the courts. In 17.4% of instances of

violence, police obstructed the women from attaining justice. In 26.5% of instances of violence,

the perpetrators and their supporters, and/or the community at large, prevented the women from

obtaining justice. In 40.2% of instances of violence, the women did not attempt to obtain legal or

community remedies for the violence primarily out of fear of the perpetrators or social dishonour

if (sexual) violence was revealed, or ignorance of the law, or the belief that they would not get

justice.348

Violence against Dalit women is best understood by analysing the following three factors349:

They are born into a low caste, Dalit women are often perceived as women of ‘low character’

and hence available for use by the dominant caste males. This control over their body and

sexuality is further sanctioned by traditional and religious practices and explains the impunity

enjoyed by oppressors.

348 Report: Dalit Women Speak Out - Violence against Dalit Women in India, Written by Aloysius Irudayam,
Jayshree P. Mangubhai, Joel G. Lee, National Campaign on Dalit Human Rights, New Delhi, March 2006
349 Written statement submitted by the International Movement Against all Forms of Discrimination and Racism
(IMADR), a non-governmental organization in special consultative status. UN General Assembly Report. May 2013
A/HRC/23/NGO/36 http://imadr.org/wordpress/wp-content/uploads/2013/12/Written-Statement_HRC-23rd-
session_Violence-and-Discrimination-against-Dalit-Women-2013.pdf [Accessed 05th February, 2015]
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Dalit women have no option but to earn livelihood for themselves and their family. Without

access to land and economic resources, they are dependent on landlords, contractors and

economically and socially powerful men, thereby becoming vulnerable to exploitation and

violence. As compared to general caste women, Dalit women move out of domestic chores and

into public places to earn the living which makes them more vulnerable through the perceived

notion that she is available for use by dominant caste men.

Backlash violence or violence for retaliation on Dalit women is a common trend that is used to

silence them and their community. Economic and political assertion of the community is often

met by severe forms of backlash violence. This fact is clearly visible with Dalit women elected

representatives, who face severe discrimination and violence even after being constitutionally

elected.

‘In September 2012 a 16-year-old Dalit girl was gang-raped by at least eight drunken higher-

caste men for three hours in a village in the state of Haryana. The men videotaped the assault on

their cell phones, and eventually the images were shown to the girl’s father, who committed

suicide shortly thereafter. Within a period of 45 days, more than 19 cases of rape were reported

from Haryana, a state that is only less than 100 kms from Delhi. Only when faced with mass

protests, the police decide to take action against the suspected perpetrators. In Punjab in 2006, a

Dalit activist, who went to the police to seek justice after his daughter was gang-raped, was

beaten up by the supporters of the perpetrators so badly that his both arms and a leg had to be

amputated.’350

Dalit women are also sexually exploited owing to religious and traditional practices like

Devadasi. Abuse and physical violence, sexual and labour exploitation, destruction of assets

against Dalit women, preventing them from asserting their rights are common forms of

violations. There is an endless list of incidents, while it must be made clear that there are

certainly more cases that are not reported due to the fear of stigmatisation and further oppression

if they raise their voices, or the failure of law enforcement officers to properly deal with the

cases.

350 Written statement submitted by the International Movement Against all Forms of Discrimination and Racism
(IMADR), a non-governmental organization in special consultative status. UN General Assembly Report. May 2013
A/HRC/23/NGO/36 http://imadr.org/wordpress/wp-content/uploads/2013/12/Written-Statement_HRC-23rd-
session_Violence-and-Discrimination-against-Dalit-Women-2013.pdf [Accessed 5th March, 2015]
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There are nine major forms of recognized violence against Dalit women; six being violence in

the community; physical assault, verbal abuse, sexual harassment and assault, rape, sexual

exploitation, forced prostitution, kidnapping and abduction; and three being violence in the

family; female foeticide and infanticide, child sexual abuse and domestic violence.  The more

frequent forms of violence that are perpetrated against the majority of Dalit women are verbal

abuse, physical assault, sexual harassment and assault, domestic violence and rape.  Child sexual

abuse in terms of particularly early child marriages and sexual relations with minor Dalit girls

below the age of 16 years is also prominent.

Dalit women suffer both gender and caste based violence by the dominant caste men due to their

socio, economic and political power and due to the oppression of socio-economic and political

status of a Dalit women. Dalit women are considered as easily available for all forms of violence.

The UN rapporteur on violence against women has noted that “Dalit women face targeted

violence even rape and murder by the state actors and powerful members of dominant castes,

used to inflict political lessons and crush dissent with the community.”351 Violence against Dalit

women reinforces caste in the society and its prevalence.

‘Kamlesh Devi, a 40-year-old Dalit widow from Kanpur city, Uttar Pradesh was pushed off her

land in 2003 by a Brahmin family. In September 2003 Krishna Babu and five family members

broke into Kamlesh’s house and beat her with lathis, belts and chappals. She lost consciousness

during the attack, and awoke with her sari removed. She was again attacked in December 2003,

and finally made the police register a FIR. The main perpetrator Krishna Babu evaded arrest, and

the case reached the court. However, Krishna Babu managed to obtain a stay order on the

disputed land, forcing Kamlesh Devi to retreat to a rented tin shack across the road while he

forcibly occupies her land.’352

Within the wide range of identified perpetrators of violence against Dalit women in the general

community, dominant caste landlords seems to be the most prominent group. Landlords are the

feudal landed class owning over 10 acres of land, and it is their continuing social, economic and

political power as well as their authority in rural agricultural regions, they are also the employers

351 UN Special Rapporteur on Violence against Women, 2002. Cultural Practices in the Family that are Violent
Towards Women- 2002
352 Report: Dalit Women Speak Out - Violence against Dalit Women in India, Written by Aloysius Irudayam,
Jayshree P. Mangubhai, Joel G. Lee, National Campaign on Dalit Human Rights, New Delhi, March 2006.
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of many Dalit women agricultural labourers, which in turn provides them the scope and power to

assert such caste based violence against women with impunity353. The violent acts perpetrated by

them is physical, verbal and sexual in nature. Caste-wise, both forward castes and backward

castes are seen to engage in violence against Dalit women, either as individuals or as a group.

Roughly equal numbers of women across the different forms of violence have faced violence at

the hands of people coming from the major caste categories354.

Dalit perpetrators are also present in significant numbers, as mentioned above. Their

concentration lies in four forms of violence, such as physical assaults, verbal abuse, sexual

harassment and sexual assaults, and rapes. However, reports show that violence perpetrators by

the Dalits is lesser than by other castes.

While in some instances the perpetrators of violence belong to one dominating caste, there are

times where a Dalit women becomes a victim of all the members of a society, inclusive of the

dominant caste as well as the backward caste.  This particularly has been in the case where the

Dalit woman is seen to go against established caste norms, for example, by defying practices of

untouchability. The punishment at this instance faced by them, therefore, takes on the form of a

collective punishment that results in a caste outrage as well as instrumental in terms of teaching

the woman and her community a lesson of “obedience” to obey caste norms. Otherwise, sexual

violence against Dalit women often takes a collective caste aspect, in terms of gang rapes or

forced prostitution.   There are also instances of violence wherein the dominant castes draw in

the Dalit community to engage in violence. Dominant caste and the collaboration of the Dalit

community is often present in witchcraft cases, with the accusation of witchcraft targeted at the

Dalit woman by her family, her community or the dominant caste community. Other traditions

such as the Jogini system also result in multiple caste perpetrators of sexual exploitation against

Jogini women.

“Don’t you all have mothers and sisters? If you are so full of passion why don’t you go to your

sister to fulfil your desires? All you high caste people think that the lower caste mothers and

sisters don’t deserve any respect and that you can behave any way you want with them. How

353Ibid.
354Ibid.
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would you feel if my brother behaved like this with your sister? Then you’d kill us, wouldn’t

you?”

-Anita Kumari, Ghaziabad district, Uttar Pradesh (said to a dominant caste youth who was

constantly sexually harassing her in 2003, and who kidnapped and raped her after she verbally

confronted him)355

The causal factor for violence against Dalit women in the general community, where the

perpetrator belongs to a dominant caste, the gender-caste-class factor is identified as the key

cause of violence356. Verbal abuse which is seen to be integral to many women’s experiences of

violence also shows that the dominant caste perpetrators of violence against Dalit women, regard

them as ‘inferior’ and ‘powerless’ this in turn results in their vulnerability. Further the patriarchal

caste system assumes that Dalit women are available for any form of exploitation and violence,

because of their “low” and “impure” character, coming from earlier caste notions. The impunity

with which much of this violence is carried makes this culture of violence ‘normal’. The gender-

caste-class relation, therefore, provides for the basis of violence against Dalit women; that is, this

violence is a component of the caste system.

Another factor for violence in the general community is directly linked to the gender inequality

and the caste structure. As the caste system hinges on the power of the dominant castes to

enforce caste-based rules, including those rules governing what Dalit women should and should

not do as impure, low caste women, violence also serves a major aspect, so as to keep them

supressed. Thus another set of causes for violence – mostly physical assaults, verbal abuse and

sexual harassment or assault include:

when women broke “customary” laws by trying to access places of worship, hotels or other

public places on equal par with the dominant castes; when women allegedly disrespected the

caste status of a dominant caste or the gender status of a Dalit male by speaking up, questioning,

or raising their voices in protest or to assert their rights; when women tried to participate in

religious or cultural life; when women tried to access water rights.

355Report: Dalit Women Speak Out - Violence against Dalit Women in India, Written by Aloysius Irudayam,
Jayshree P. Mangubhai, Joel G. Lee, National Campaign on Dalit Human Rights, New Delhi, March 2006.
356 Ibid.
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Thirdly, another causal factor for violence perpetrated by the general community, is related to the

aspect of economic exploitation, Dalit women’s poverty levels or economic status, because of

their landlessness combined with their dependence on dominant castes for their livelihood; that

is, with regard to work, wages and loans .  Economic development factors trigger violence

against the Dalit women and these factors include: where women failed to repay debts; women

asked for loans; women asserted their economic rights by asking for monetary payment for

services performed or goods sold; women asserted their rights to access government relief

schemes or housing schemes; poverty that led the women’s family to dedicate their daughters as

Joginis, or that led doctors to discriminate against the women in providing medical care or be

negligent in their provision of medical care.

An analysis of these four afore-mentioned causal factors show the vulnerable identity of Dalit

women. Therefore, Dalit women are often attacked in these and depriving them of social and

economic and independence, it denies them civil freedoms to express their rights.

Dalit women face violence from their own community and family which is obviously the result

of the patriarchal order and gender discrimination existing within the society. Gender inequality

which is enforced by religious and cultural norms lead to women facing discrimination and

violence within the home. Dalit women’s natal and marital families are very poor, the day-to-day

struggles for survival, caste oppression and gender oppression often translate into frequent

violence against Dalit women within the home.

‘Thennarasi from Pondicherry Union Territory was married in 1991 at the age of 16 years to

Gautham, a government employee. After three months of married life, Gautham, a habitual

drinker, began to physically and verbally abuse her, questioning her fidelity and abusing her for

allegedly not bringing enough dowry into their marriage. Gautham also gave very little money to

Thennarasi to manage their family. He would also commit marital rape, forcing Thennarasi to

have sex several times a day, and beat her or abuse her for allegedly having many lovers if she

said no. Thennarasi has left Gautham and gone back to her natal home several times during her

marriage due to the domestic violence, and in 2004 filed a complaint against her husband in the
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Women’s Police Station. After this, the violence reduced a little as Gautham stopped drinking

and started giving more money for their family.’357

As far as violence in the family is concerned, husbands, the Dalit women’s in-laws, her relatives

and husbands’ relatives are the main perpetrators of violence. Pressures exerted from the families

lead to female foeticide and infanticide, while child sexual abuse takes the predominant form of

child marriages. Less commonly recorded forms of child abuse are incest (where fathers and

brothers are perpetrators) and sexual abuse by other male relatives (by brother-in-laws and

father-in-laws). Husbands are also the key perpetrators of domestic violence, followed by

mothers-in-law, the women’s other relatives, fathers-in-law and their husband’s other relatives.

Given that most of the Dalit women’s families on both sides are very poor, the everyday

struggles for survival, the caste oppression and discrimination translates into violence against

Dalit women within the home. In other words, the suppression, and lack of power and authority

in the general community for the Dalit women’s husbands, and other members of the family is

often seen resulting in violence in the family, this is said to be a phenomenon in many oppressed

communities.

Dalit women face violence in the family over a range of issues, establishing the patriarchal

norms of the caste. The patriarchal ideology of “honour”, “purity” and “obedience”, produces

influences for violence in the family to become a causal factor. However when it comes to

domestic violence faced by Dalit women, the causes for this violence are varied. Examples of

causal factors falling within this category include:

Women allegedly fail to be dutiful wives;  women asserted their rights;  women were unable to

bear children, or unable to bear sons; caste discrimination from dominant caste husbands and in-

laws in inter-caste marriages, or reaction from dominant caste husbands on being ostracised from

their dominant caste communities as a result of marrying Dalit women; dominant caste husbands

did not want children from their Dalit wives, or did not want their children to visit their Dalit

grandparents’ house, or not wanting their children to marry a Dalit358.

357 Report: Dalit Women Speak Out - Violence against Dalit Women in India, Written by Aloysius Irudayam,
Jayshree P. Mangubhai, Joel G. Lee, National Campaign on Dalit Human Rights, New Delhi, March 2006
358 Report: Dalit Women Speak Out - Violence against Dalit Women in India, Written by Aloysius Irudayam,
Jayshree P. Mangubhai, Joel G. Lee, National Campaign on Dalit Human Rights, New Delhi, March 2006
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A second major category was economic causal factors for domestic violence against Dalit

women, including: poverty;  insufficient dowry; women earned more income than their

husbands, or their natal families had a higher economic status than their marital families;  women

asked their husbands to account for money given from their earnings to the husbands, or refused

to give their earnings to fund their husbands’ drinking habits, or refused to mortgage jewellery to

satisfy their husbands’ spendthrift habits; to deny women their share of their deceased husbands’

property, or to appropriate their dead father’s pension.

The accentuation of the unique socio-cultural phenomenon of the Indian society shows the

experience of Dalits from an ancient to a present perspective; the troubles of this community

continues till date, the fight still exists for basic social and economic rights to live a life with

dignity, furthermore, the experiences of a Dalit women in the society become more traumatizing

because of the intersection of their caste, class and gender. The Dalit women, is vulnerable; she

faces violence from the general community and by her own community purely due to her status

in the society, which makes her status different from other women. Religious understanding

leading the social structure have resulted in the exclusion of Dalit women, the movement to

change their position and better their position in society has been a recent development. The

larger issues that follow with incidents of violence is a silence; the cases are not spoken out in

public by the women themselves, or not reported in the media, or not registered by law

enforcement authorities, or hidden by the Dalit women’s families, relatives and community. This

in effect creates and promotes a culture of violence, silence and impunity when it comes to

violence against Dalit women. This further results in the denial of their rights to security of life

and basic human dignity.

III

The lack of law enforcement leaves many Dalit women unable to approach the legal system to

seek redress. Women are often also unaware of the laws; their ignorance is exploited by their

opponents, by the police, and, as illustrated by the cases below, by the judiciary. Even when

cases are registered, the lack of appropriate investigation, or the judge’s own caste and gender

biases, can lead to acquittal, regardless of the availability of evidence or witnesses. The failure to

successfully prosecute cases of rape also allows for crimes against women to continue, and in the

caste context, encourages the use of rape as a tool to punish and silence Dalit communities.



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

134

Bhanwari Devi Rape Case

Bhanwari Devi’s case is a typical example of the influence of caste bias on the justice system

and the inability of lower caste women to obtain redress. It is also a striking example of rape as a

weapon of retaliation used to punish and silence women’s rights advocates. The nature of the

district judge’s opinion sounded many alarms, and the case itself was taken up by several

women’s rights organizations in north India.

Bhanwari Devi joined the Rajasthan Government’s Women’s Development Programme (WDP),

called Sathin, in 1985 as a grass root worker. In April 1992 she reported the child marriage of the

one-year-old daughter of Ram Karan Gurjar to WDP authorities. The police came to the village

and tried to stop the marriage, but the family proceeded with the ceremony in secret. On

September 22, 1992, in the presence of her husband, Bhanwari Devi was gang raped by members

of the Gurjar family in retaliation for her intervention in the child marriage. Upon approaching

the police, Bhanwari Devi was told, however, that she was too old and unattractive to merit the

attentions of young men and that as she was a lower caste a Gurjar man could not have raped her

as he wouldn’t touch an untouchable.

The trial judge acquitted the accused on the reason that “rape is usually committed by teenagers,

and since the accused are middle-aged and therefore respectable, they could not have committed

the crime. An upper-caste man could not have defiled himself by raping a lower-caste woman.”

Those accused of raping Bhanwari Devi also enjoyed political support. BJP leader Kanhaiya Lal

Meena reportedly organized a rally in support of the accused. As of February 1999, Bhanwari

was still in court appealing the acquittal.359

Bhanwari Devi’s case, and in particular the manner in which it was handled by the police and the

courts, is not just one single incident. Cases like this happen at all levels and have the potential to

be influenced by the judge’s personal perceptions of caste and gender that are brought to bear in

determining the credibility of evidence or the likelihood of guilt. These biases are all the way to

the top of the legal system. The few cases that manage to reach the Supreme Court still do not

escape these deep rooted prejudices.

359 http://www.hrw.org/reports/1999/india/India1994 [Accessed: 05th March, 2015]
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Tukaram and Anr. v. State of Maharashtra360

Dalit women are frequent victims of custodial rape, due to the socio-economic status of these

women. This case more popularly known for Custodial Violence, but the other side of it shows

the vulnerability of Dalit Women to face such situations.

Mathura was a young orphan Dalit girl living with one of her two brothers. The incident is

suspected to have taken place on 26 March 1972, she was between 14 to 16 years at that time.

Mathura occasionally worked as a domestic help with woman during this time she met Ashok

who wanted to marry her, but her brother did not agree to the union and went to the local police

station to lodge a complaint claiming that his sister, a minor, was being kidnapped by Ashok and

his family members. After receiving the complaint the police authority brought Ashok and his

family members to the police station. Following general investigation Mathura, her brother,

Ashok and his family members were permitted to go back home. However, as they were leaving,

Mathura was asked to stay behind while her relatives were asked to wait outside. Mathura was

then raped by the two policemen.

The case came for hearing on 1 June 1974 in the sessions court. The judgment returned found the

defendants not guilty. It was stated that because Mathura was 'habituated to sexual intercourse,'

her consent was voluntary; under the circumstances only sexual intercourse could be proved and

not rape.

On appeal the Nagpur bench of the Bombay High Court set aside the judgment of the Sessions

Court, and sentenced the accused to one and five years imprisonment respectively. The Court

held that passive submission due to fear induced by serious threats could not be construed as

consent or willing sexual intercourse.

The judgement went largely unnoticed until September 1979, when law professors Upendra

Baxi, Raghunath Kelkar and Lotika Sarkar of Delhi University and Vasudha Dhagamwar of

Pune wrote an open letter to the Supreme Court, protesting the concept of consent in the

judgment.

360 [1979 SCC  (2) 143]
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However, the courts ruled that there was no locus standi (legal standing) in the case to rule in

favour to Mathura. Eventually this led to Government of India amending the rape law.

However, in September 1979 the Supreme Court of India justices Jaswant Singh, Kailasam and

Koshal in their judgement on reversed the High Court ruling and again acquitted the accused

policemen. The Supreme Court held that Mathura had raised no alarm; and also that there were

no visible marks of injury on her person thereby suggesting no struggle and therefore no rape.

The judge noted, "Because she was used to sex, she might have incited the cops (they were drunk

on duty) to have intercourse with her".

Even after such large protests against the situation the one thing which seems to go unnoticed

was the fact that Mathura was Dalit Tribal Girl, this was also an aspect which the women’s

movement at that time could have looked into, however it was largely ignored, this shows how

Dalit women are ignored not only by the system but by the society at large, as well as their

vulnerabilities to be victims of such crimes due to their socio economic status in society.

Khairlanji Massacre Verdict

The four victims (Bhotmange family) were dragged away to the village centre, strapped to a

bullock cart. According to media reports what followed was a gruesome violence and sexual

assault as men from the entire village of about 150 families gathered, raped the women and

killed all four, even as their own womenfolk looked on. Later, a village meeting was called and

everyone present was ordered not to mention the massacre to any outsider. Bhaiyalal, the head of

the Bhotmange family, had witnessed the entire incident and escaped to tell the tale to a typically

indifferent police. It was only when the mutilated bodies were found the next day that a formal

report of the crime was recorded.

The Nagpur Bench of the Bombay High Court stated that the Scheduled Castes and Scheduled

Tribes (Prevention of Atrocities) Act, 1989 was not applicable to the Khairlanji case because, in

their perception, there was no caste angle to the crime. Justices A.P. Lavende and P.C. Chavan of

the Nagpur Bench of the Bombay High Court, who heard the appeal, held that the multiple

murder (of Surekha, wife of Bhaiyalal Bhotmange, her daughter Priyanka and two sons, Sudhir

and Roshan, the latter a visually challenged youth), was not pre-meditated or motivated by caste

prejudices; it was a case of “revenge killing.” The High Court judgment said that the incident
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had occurred not because of hatred but because “the [massacre] accused [non-Dalits] felt that

they were falsely implicated” by Surekha and Priyanka in a case of assault on Siddharth

Gajbhiye (a Dalit police patil and friend of the Bhotmange family). Hence the finding that it was

a clear case of wreaking vengeance.

The Dalit activists were dissatisfied with the said decision, it was said that the investigations

were hampered by virulent sections of the dominant castes. When the nearest police station was

informed of the crime, a constable arrived at the scene of occurrence but was in no mood to start

the investigation. He blamed his failure on “the darkness” around, which only reflected his own

caste-based prejudice against the affected Dalit family. Dalit activists contended that their

complaints about the atrocities and the fact that many people were missing did not evoke any

notable response from the policeman as well as the people of the dominant castes, simply

because the victims were Dalit’s. Had the investigation started without any loss of time,

particularly with post mortem and laboratory tests on the women victims for evidence of alleged

rape, things could have been different. But that was not to be. Statements made by the numerous

Dalit activists, media reports, accounts of witnesses, and the findings of visiting teams of

journalists and independent observers representing various organisations all made it clear that the

fatal attack on the four Bhotmange was a clear case of premeditated massacre of Dalit’s because

of caste-based prejudices of sections of the dominant non-Dalit community in the village.361

The Badaun Gang Rape Case

The gang-rape and murder of two teenage Dalit girls in Badaun, Uttar Pradesh is a gruesome

reminder of the violence that Dalit women and girls face in India.

On 27 May 2014, an alleged gang rape and murder of two teenage girls was reported in the Katra

village of Badaun district, Uttar Pradesh, India. In the evening the girls had gone out into a field

that was used as a toilet area and did not return. The police were notified, but initially took no

action. Villagers searched for the girls throughout the night and they were found the following

morning hanging from a tree.

361 Vishwanathan. S. Khairlanji: The Crime and Punishment. The Hindu.30.08.2010
http://www.thehindu.com/opinion/Readers-Editor/khairlanji-the-crime-and-punishment/article588045.ece [Accessed
05th March,2015]
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According to a post-mortem examination by a local doctor, it appeared that the girls had been

raped and died from strangulation due to being hanged while still alive. However, a CBI

investigation found no evidence of rape.

The girl's family and others have charged that the local police have attempted a cover-up of the

incident due to the lower status of the family. Some of the earliest reports claimed that the family

being Dalit, while the alleged perpetrators and the local police officials investigating the crime

belong to the Yadav community, a higher class. Later reports contradicted the report of the

victims belonging to the Dalit community. On 6 June, the Indian government began a review of

the case and determined that because "a concerted effort of a blame game has taken shape by the

officials manning the administration" investigating the case, "it is necessary for the court to

monitor the investigation".362

‘Baduan has woken up the world to this reality. India’s culture of caste is a culture of rape. Both

for oppression and opportunism, caste-based sexual violence is meant to silence our

communities. Each attempt to achieve equality— going to school, getting a job, or voting—

brings greater risk of reprisal.  Because at its heart, caste-based sexual violence is about creating

a climate of terror so that Dalits will fear challenging this system. This reprisal violence though

has now reached record numbers with a recent study by the National Campaign on Dalit Human

Rights reporting that over 67% of Dalit women have faced some form of sexual violence.’363

The above examples illustrate repeated forms of violence against the Dalit community, however

in all the cases above, the violence that Dalit women face has the added factor of sexual

violence.

‘According to India’s National Crime Records Bureau, four Dalit women are raped, two Dalits

are murdered, and two Dalit homes are torched every day.’364

362 Badaun gang rape case: HC to monitor probe, wants DGP report in 3 weeks. The Indian Express (11.06.2014)
http://www.outlookindia.com/news/article/Badaun-HC-to-Monitor-Case-Seeks-Report-From-DGP/844083
[Accessed: 23.11.2014]
363 Soundarajan, Thenmozhi. India’s Culture is that of a Rape Culture. The Daily Beast (06.09.2014)
http://www.thedailybeast.com/witw/articles/2014/06/09/india-s-caste-culture-is-a-rape-culture.html [Accessed: 05th

March, 2015]
364 India: Authorities must impartially investigate gang-rape and murder of Dalit girls (30.05.2014)
http://www.amnesty.org/en/news/india-authorities-must-impartially-investigate-gang-rape-and-murder-dalit-girls-
2014-05-30 [Accessed: 05th March , 2014]
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The Dalit woman is at risk, she is at risk of becoming a victim of violence by an outsider and by

a member of her own community. She is at risk of becoming a victim of an unnatural death due

to family discord and she is at risk of turning to the criminal justice system for protection but

finding little support and justice.

The Failure and Corruption of the Existing Criminal Justice System in Dealing with Violence

against Dalit Women

The police and the judiciary are supposed to safeguard vulnerable communities, and especially

the Dalit women, not only by punishing those who commit violence against them but also by

preventing any kind of violence towards them. However, in the light of the cases that were

discussed in this project it can be said that the criminal justice system has failed or only added to

the woes of a Dalit Women.

In most cases, the police totally ignore the desperate pleas of the women and families who

approach them to prevent atrocities, or to frame the criminals involved in them. They are asked

to go back, compromise, come up with a settlement outside the police station, and they are

dissuaded from using the law towards their own protection and towards obtaining justice. Dalit

women and their families are sent from station to stations, and most of the times they are not

even allowed to register their cases. This leads to bureaucratic delays which at times are

deliberately done to protect the criminals and deny justice to the women because of the powerful

upper caste communities.

FIRs are wrongly written, tampered with, women who have just been violated are made to give

statements and these statements are then changed or falsely recorded. Often the police not only

take money from the perpetrators but also work according to the bidding of the powerful upper

caste community who are behind the criminals.

The failure of the existing SC/ST Prevention of Atrocity Act

In all cases even though there were strict provisions within the existing SC/ST (POA), they are

not employed or implemented towards protecting Dalit women. Even in cases that involved caste

abuse along with brutal rape, the SC/ST (POA) atrocity act was not employed by the police and

the judiciary. Often it is after days of protest and resistance that most of these cases were brought

under the purview of the prevention of SC/ST (POA) atrocity acts this was largely seen in the
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case of Bhanwari Devi, Mathura and the Khairlanji Massacre. So in spite of the powerful

provisions in this act, it has not been used to protect the Dalit women365.

The criminal justice system needs to be urgently brought under some kind of monitoring

mechanism so as to redress its failure in the cases of Dalit women. The Criminal cases should be

filed against officers who tamper with evidence, protect criminals and work to support criminals.

Further, training in the Police academy there should be provisions to sensitize officers to the

SC/ST (POA) Act and other such issues related to the Dalit community and specifically to Dalit

women.

Human Rights of the Dalit women can only be addressed from within an understanding of the

intersection of caste and gender and through a deeper sensitization and reform of the criminal

justice system so it does not lead to impunity while seeking redress, the Indian state under

International Human Rights laws tends to ignore its obligations, though the international human

rights community tends to assert pressure to do away with caste based discrimination, the

realisation of violence against Dalit women as being a major human rights violation is rather a

new phenomenon.
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COMMERCIAL SURROGACY IN INDIA

An Overview of Ethical, Legal and Human Rights Implications on Surrogate Mothers

Tanvi Kini366

ABSTRACT

All that glitters is not gold.

Surrogacy, a practice wherein a woman carries and gives birth to a baby for an infertile couple,

seems to be a gift, nonetheless, a deeper investigate into the veracity will reassure you that

nothing is close to being perfect. Surrogacy poses a serious threat to human rights and has been

thoroughly condemned as it acts as a channel for the exploitation of surrogate mothers.

Numerous cases in India, USA, China and several other countries have catapulted surrogacy into

the forefront of public debate and policy. For some, surrogacy is a fundamental human right

whereas for others, it is a gross violation of human rights.

In India, Surrogacy is highly unregulated and hardly ever monitored. There is no binding law

protecting the rights of surrogate mothers. Although the Assisted Reproductive Technology Bill,

2010 and the Indian Council for Medical Research Guidelines seek to protect the interest of

surrogate mothers the consequences of commercial surrogacy on our women are grave.

The aim of this paper is to examine the human rights violation on women as a result of

commercial surrogacy and to propose ways in which amends ought to be made to the current

Indian laws and regulations to improve the present condition of surrogate mothers in our country.

Keywords: Commercial Surrogacy, Human Rights, Ethics, Violation, Exploitation

1. INTRODUCTION
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Surrogacy refers to an arrangement whereby a woman called the ‘surrogate mother’ agrees to

become pregnant for the purpose of gestating and giving birth to a child for others to raise.367 She

may be the child’s genetic mother(traditional surrogacy) or she may be implanted with someone

else’s fertilised egg(gestational surrogacy).368 This practice has gained a lot of prominence as it

provides many transnational, infertile couples with genetically related children.This practice not

only helps infertile couples but also helps homosexual couples to have genetically related

children and can assist a single man (or woman) to start a genetic family.369Commercial

surrogacy can be categorised as altruistic, wherein the surrogate does not financially gain from

carrying the child and commercial surrogacy, wherein the surrogate is compensated for carrying

and giving birth to the child.

Commercial surrogacy has been banned in several countries such as United Kingdom370,

Finland, Canada371, France372, Hungary, Iceland, Italy, Pakistan, and Serbia. However, in India, it

has been legal since 2002373 and by 2012 turned into a booming industry worth $2.5

billion.374India has probably recorded the biggest growth in Assisted Reproductive Technology

(ART) centres and the number of ART cycles being performed in our country has steadily risen

over the last decade.375Factors such as illiteracy, gender inequality, and poverty have led to this

sudden upsurge.

The Assisted Reproductive Technology Draft Bill, 2010 aimed at regulating this industry has not

been passed yet. The absence of an effective binding law on surrogacy in India makes the

367 Amrita Pande, Not an ‘Angel’not a ‘Whore’: Surrogates as ‘Dirty’Workers in India, 16 Indian Journal of Gender
Studies 141 (2009)
368 Ibid., p. 143
369 Ibid., p. 2
370 Surrogacy Arrangement Act, 1985
371 Assisted Human Reproduction Act, S.C. 2004, c.2
372 French Civil Code, 1804
373RaywatDeonandan, The Ethics of Surrogacy, February 3, 2012 available at:
https://www.indiacurrents.com/articles/2012/02/03/ethics-surrogacy
374CosimaMarriner, Booming Surrogacy Demand Sparks Exploitation Fears, The Sydney Morning Herald,
September 2, 2012
375NarendraMalhotra, Duru Shah et al., Assisted Reproductive Technology in India: A Three Year Retrospective
Data Analysis, 6(4) J Hum Reprod Sci. 2013, 235 to 240
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situation grim as during the pendency of the Bill, there is no mechanism or no official

government appointed body responsible for maintaining records.376

Non-existent surrogacy laws and dirt cheap rates have given rise to severe ethical and human

rights issues pertaining to surrogate mothers. This practice has been disallowed on moral grounds

and called equivalent to prostitution.377 Scholars argue that surrogacy contracts are

dehumanizing and alienating since they deny the legitimacy of the surrogate’s perspective on her

pregnancy378 and that the payment for bodily services dehumanizes the surrogate mother and

exploits her reproductive organs.379 In countries where surrogacy is legal, such as India, there is

a need to strictly enforce laws to protect the rights of surrogate mothers.

ETHICAL AND HUMAN RIGHTS ISSUES

Little documented evidence exists suggesting that the human rights, physical and psychological

health of Indian surrogates is insufficiently protected and no systematic examination has yet been

reported concerning their health and psychological outcomes.380 Current surrogacy practices in

India, makes one question its ethics and morality.

Surrogacy and Prostitution

Commercial surrogacy paves the way for baby-selling and exploitation of women. In some

places, the same rings seem to be involved in prostitution and surrogacy. Scholars have often

equated surrogacy with prostitution. In Asia, the same methods are used to recruit young women

in the countryside for prostitution and for surrogacy: lure them with the promise of a respectable

job, rape them and take their passports away.381Andrea Dworkin, the well-known American

376SonaliKusum, No Record of Surrogate Mother and Child at Regional and National Levels, LII Mainstream 15,
April 2014
377Anu, Pawan Kumar et al., Surrogacy and Women’s Right to Health in India: Issues and Perspective, Indian
Journal of Public Health, Volume 57, Issue 2, April-June, 2013
378Jadva V, Murray C, Lycett E, MacCallum F, Golombok S. Surrogacy: The experiences of surrogate mothers.
Hum Reprod 2003;18:2196-204
379Kimbrell. The Human Body Shop: The Engineering and Marketing of Life. New York: Harper San Francisco;
1993. p. 101.
380 George Palattiyilet. al, Globalization and cross-border reproductive services: Ethical implications of surrogacy
in India for social work, International Social Work September 2010 53: 686-700
381 REPORT PRESENTED AT THE COUNCIL OF EUROPE,
STRASBOURG, ON 26 APRIL 2012. Page 4
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feminist, states that: “motherhood is becoming a new branch of female prostitution with the help

of scientists who want access to the womb for experimentation and power…Women can sell

reproductive capacities the same way old-time prostitutes sold sexual ones but without the

stigma of whoring because there is no penile intrusion. It is the womb, not the vagina that is

being bought.”382GenaCorea argues that while prostitutes sell the use of the vagina, rectum or

mouths, surrogates sell the use of other body parts such as wombs, ovaries and eggs.383Just as

prostitutes line up to await a John's selection, agencies line up surrogate's dossiers.384Corea

envisions a scenario where some women are kept together as a class of breeders, just as

prostitutes are kept together in brothels385, which is the case in Indian clinics currently. The

frequent comparison to prostitution has left surrogates feeling degraded and rejected due to the

social stigma they face.It is not only society that draws this comparison; the situation has

aggravated to a point where surrogates themselves see their fellow surrogates in this light. In

Amrita Pande’s article, she quotes a surrogate mother criticizing the broker and fellow surrogate:

“I don’t know where Nirmala gets her women. You know what I call her, a dirty bharhwa

[pimp]. She never tries to find out about the family of the surrogate. For all you know she

gets prostitutes. It’s criminal what she does to the trust of the intended parents. They trust

their lives on this surrogate, and if she turns out to be a prostitute, then their baby will

grow in a dirty womb. She once got a loose woman [prostitute] who delivered babies to

her clients and then eloped with another surrogate’s husband! No one here has any

respect for such brokers or the women she brings.”386

1.1.Reproductive Trafficking

Surrogacy has led to gross ‘reproductive trafficking’. Today, the international community faces a

reality in which medical knowledge and technologies that were developed for healing purposes

are used not for saving lives, but rather for allowing people with economic means to fulfil a very

specific kind of parenthood that often exploits the economic distress and risks the health of

382Dworkin A. Right-wing women: the politics of domesticated females. London: The Women's Press, 1983.
383GenaCorea, The Mother Machine: Reproducrive Technologies From Artificial Insemination To Artificial Wombs
231, 275 (1985)
384 Ibid.
385 Ibid.
386 Amrita Pande, Commercial Surrogacy in India: Manufacturing a Perfect Mother-Worker, 35 Journal of Women
in Culture and Society 2010
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certain other women.387 Women in developing countries are willing to rent out their eggs or

wombs to make ends meet. Fertilised eggs often travel across international borders, sometimes

arriving from one country while the sperm arrives from another country. The fertilized eggs may

be passed to a third country where the woman who will become the surrogate mother resides and

where the procedure of the insertion into the uterus is performed.388 There is a growing concern

regarding human rights violations resulting from the exploitation of low income and poor

women, along with the absence of truly informed consent and many fear that the situation

resembles trafficking in organs such as kidneys.

1.2.Forced Surrogacy

The most common form of surrogacy and probably the worst is “forced surrogacy”. Just as Corea

had anticipated that there would be a time when women will be kidnapped and forced to be

surrogates.389 The intersection between human trafficking and surrogacy has largely been

overlooked as women’s bodies are sold internally and on the global marketplace for sex

trafficking, and inevitably seems to shift into the surrogacy market.390

Studies have shown that Indian surrogate mothers are under enormous pressure from their

husband and family391, they are often forced to become surrogates andexploited in that

role.Surrogacy Agreements in India do not apply the most basic rule of standard form of contract

i.e. free consent. Ever contract must be entered into in free consent, without a trace of coercion,

undue influence, fraud etc. However, the consent of the surrogate is not at all considered, it is

only her husband’s consent that matters in India. This means that even if the husband or her

relatives have forced her into surrogacy, it would be perfectly legal. The opinion is different in

other countries, for example,Dutch National Rapporteur on Trafficking in Human Being states

that if pressure is exerted on the woman by her husband, or if women living in poverty are

387HedvaEyal, Reproductive Trafficking, Council for Responsible Genetics, available at:
http://www.councilforresponsiblegenetics.org/genewatch/GeneWatchPage.aspx?pageId=313
388 Ibid.
389GenaCorea, The Mother Machine: Reproducrive Technologies From Artificial Insemination To Artificial Wombs
231, 275 (1985)
390 European Centre for Law and Justice, Surrogacy Motherhood: A Violation of Human Rights, Report Presented at
the Council of Europe, Strasbourg, April 26, 2012.
391 National Rapporteur on Trafficking in Human Beings,Human trafficking for the purpose of the removal of organs
and forced commercial surrogacy, THE HAGUE: BNRM,2012,at.18
http://www.dutchrapporteur.nl/reports/organ-removal-forced-commercial-surrogacy/
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offered a large sum of money to become a surrogate, that could constitute coercion through the

use of force or misuse of a vulnerable position and it would also qualify as human

trafficking.392

Unethical Practices and Discrimination

According to an Indian surrogate mother, “This is not work, this is majboori [a

compulsion]...This work is not ethical—it’s just something we have to do to survive.”393A study

conducted by the Ministry of Women and Child Development reported that 46% of surrogates in

Delhi and 44% in Mumbai received around INR 3 lakh to INR 4 lakh for their services.394 Most

of these women were working as domestic helps and were poor, illiterate or semi-literate.395

These women were not given any copy of the written contract, they were not even aware of the

clauses contained therein.396 Besides, most of them had minimal understanding of the medical

procedures they had been subjected to.397These women are often made to sign documents, in

English, which they cannot understand and are kept ‘under lock and key’ until the obligations set

forth in the contract are fulfilled. The surrogate mothers are not given a copy of the written

contract which is signed between the surrogate mother, the commissioning parents and fertility

physicians because of which they are not even aware of the clauses of the contract.398

In addition, this industry promotes discrimination in its most demeaning form, “Current practices

suggest that surrogate donors are chosen based on their religion, caste, skin color, and

attractiveness.”399A lighter skinned, middle class Indian woman will earn much more than a

392National Rapporteur on Trafficking in Human Beings (2012).Human trafficking for the purpose of the removal of
organs and forced commercial surrogacy. The Hague: BNRM
393Amrita Pande, Not an “Angel,” Not a “Whore”, 16 INDIAN J. GEND. STUD. 141, 160 (2009).
394Aruna Nigam et al., Surrogacy: An Indian Perspective, Tropical Clinics of Obstetrics and Gynecology, available
at: http://www.tcog.in/articles/1/1/surrogacy-an-indian-perspective.html#10, Published on Oct. 7,2013
395 Ibid.
396 Ibid.
397Dhawan H. 2013. Unregulated surrogacy industry worth over $2bn thrives without legal framework.
http://articles.timesofindia.indiatimes.com/2013-07-18/india/40656818_1_commissioning-parents-surrogate-mother-
17-lakh (Last accessed August 26, 2013)
398 Says RanjanaKumari , Quoted in HimanshiDhawan, Unregulated Surrogacy Industry Worth Over $2Bn. Thrives
Without Legal Framework, The Times of India, July 18, 2013
399 Allison Bailey, Reconceiving Surrogacy: Toward a Reproductive Justice Account of Indian Surrogacy, 26
Hypatia, 729
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darker, poorer woman.400 This puts additional pressure on surrogates, as oftentimes, the baby is

left abandoned if the commissioning parent(s) is not satisfied with it.

Cheap Reproductive Labour

The current trend is such that, western countries don’t just come to India for cheap unskilled

labour, they also come for cheap reproductive labour. Surrogacy in developing countries such as

India, has given western countries a chance to exploit poor women. Indian women are only paid

around $5000 to $7000, whereas western surrogates are paid nearly $100,000 to $150,000.401

Many times, Indian women are only paid if the birth of the child is successful, if not; they go

home empty handed after nine months of tolerance.

Also, India’s maternal health statistics are grim. India’s 117,000 maternal deaths per year

account for one quarter of the world’s annual maternal deaths.402 “Every five minutes an Indian

woman dies of pregnancy-related causes, and for every woman who dies, thirty more develop

chronic and debilitating conditions that affect their qualities of life.”Nevertheless, women are

treating like machines, only to produce babies after a few months of buffer period.

Indian surrogates are seen as commodities which can be purchased with a swipe of a card, and

discarded once the job is done. More importantly, all care, concern, and medical attention are

directed at the child while the surrogate mother is left to fend for herself.

2. THE LEGAL POSITION IN INDIA

Commercial Surrogacy has been legal in India since 2002, yet there are no laws governing it.

The first set of guidelines was issued in 2005 by the Indian Council of Medical Research. These

guidelines were later made into a Bill called Assisted Reproductive Technology (Regulation) Bill

in 2008, and then 2010.

2.1.ICMR Guidelines

400 Ibid.
401 Nicole Bromfield, Global Surrogacy in India: Legal, Ethical and Human Rights Implications of a Growing
“Industry”, RH Reality Check, June 11,2010
402 Allison Bailey, Reconceiving Surrogacy: Toward a Reproductive Justice Account of Indian Surrogacy, 26
Hypatia, 729
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The Code of Practice, Ethical Considerations and Legal Issues403 chapter in the ICMR guidelines

proposes how surrogacy ought to be carried out, the procedure before, during and after embryo

transfer. This chapter contains very few guidelines to protect the rights of surrogate mothers,

they are404:

i. Payment to surrogate mothers should cover all genuine expenses associated with

pregnancy and that the ART clinic should not be financially involved.

ii. The surrogate mother should not be over 45 years of age. Normally, no ART procedure

shall be used on a woman below 20 years.

iii. No woman may act as a surrogate mother more than thrice in her lifetime.

iv. ART used for married woman with the consent of the husband does not amount to

adultery on part of the wife or the donor. AID without the husband’s consent can,

however, is a ground for divorce or judicial separation.

v. All the expenses of the surrogate mother during the period of pregnancy and post-natal

care relating to pregnancy should be borne by the commissioning parents(s) seeking

surrogacy. The surrogate mother would also be entitled to a monetary compensation from

the couple for agreeing to act as a surrogate; the exact value of this compensation should

be decided by discussion between the commissioning parents and the proposed surrogate

mother.405

These guidelines have failed to prove sufficient for several reasons:

a. Firstly, these guidelines are not binding and thereby, are usually not implemented by

ART clinics. They do not prescribe any penalties for non-compliance.

b. These guidelines do not strictly prescribe the minimum age to become surrogate mothers.

Verbatim “normally no woman below 20 years”, this implies that there is a high

possibility that women below 20 years of age become surrogate mothers, although , it is

usually women of 20 years and above who become surrogate mothers. ICMR has not

taken into consideration that many young girls are forced into this industry by their

parents and husbands due to financial constraints and extreme poverty.

403 Chapter 3, ICMR guidelines
404 Ibid.
405Ibid., 3.5 Desirable Practices/ Prohibited Scenarios, Chapter 3
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c. The ICMR guidelines state that the husband’s consent must be taken by the surrogate

mother. However, there is no mention of situations wherein women are coerced to

become surrogate mothers by their husbands and families. The woman’s consent is

disregarded.

d. The ICMR guidelines suggest maximum three IVF sessions for a surrogate mother to

become pregnant for a particular commissioning parent, violations takes place as

surrogate mothers usually are poor, illiterate or semi-literate, in need of immediate

fortune and not in a position to understand the medical procedures their bodies are

subjected to.406 The guidelines do not compel ART clinics to monitor the number of

transfusions.

The ICMR guidelines focus on the rights of the commissioning parent(s) and the child born

through ART rather than the rights of the surrogate mother. These guidelines are silent on major

issues as a result of which exploitation, extortion, trafficking and ethical abuses are undeterred

and rampant. The surrogate mother is misused and neglected.

2.2.Assisted Reproductive Technology (Regulation) Bill, 2010

In 2007, Japanese couple Ikufumi and Yuki Yamada came to India in search of a surrogate. They

approached Dr. Nayna Patel in the city of Anand, Gujarat who arranged a surrogacy contract

with Pritiben Mehta, a married Indian woman with children of her own. The fertilised egg was

then implanted in Pritiben’s womb. However, the Japanese couple soon developed marital

problems and later divorced. Although Ikufami wanted to raise the child, his ex-wife did not.

Suddenly, Baby Manji had three mothers—the intended mother who had contracted for the

surrogacy, the egg donor, and the gestational surrogate—yet legally she had none.407 There were

no laws to clarify the matter, nor did the surrogacy contract cover such a situation. This gave rise

to legal and diplomatic crisis.

In September 2008, citing the upswing in surrogacy agreements, the potential for commercial

exploitation, and the issues raised in the Baby Manji case408, India’s health minister,

406 Says RanjanaKumari , Quoted in HimanshiDhawan, Unregulated Surrogacy Industry Worth Over $2Bn. Thrives
Without Legal Framework, The Times of India, July 18, 2013
407 Kari Points, Commercial Surrogacy and Fertility Tourism in India: The Case of Baby Manji, The Kenan Institute
for Ethics, Duke University, available at: https://web.duke.edu/kenanethics/CaseStudies/BabyManji.pdf
408Baby Manji Yamada v. Union of India and Another, (2008) 13 SCC 518
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AnbumaniRamadoss, called for national surrogacy legislation.409In 2008, the Indian Council of

Medical Research drew up the Assisted Reproductive Technology (Regulation) Bill to

implement the guidelines issued by the ICMR in 2005.

Currently, the Assisted Reproductive Technology (Regulation) Bill, 2010 proposes to guarantee

legal protection to the parties involved and mandates legally enforceable agreements between

stakeholders, however it does not protects the rights of the surrogate mother. Feminist and civil

society organisations in India have particularly criticised the bill for predominantly upholding the

research and promotion of ART services and the interests of the providers, especially private

clinics and the commissioning couple, over that of the surrogate or the baby.410

The Bill merely aims at regulating the thriving ART industry by bringing it under the aegis of the

government through the establishment of regulatory bodies both at the state and central levels.A

few shortfalls of the Bill are:

i. Health of the Surrogate Neglected:The ART Bill only keeps in check the health of the

surrogate mother till the time she delivers the child. The Bill lays no importance on the

health and safety of the surrogate and neglects her requirements after childbirth. The

compensation she receives is to take care of her in situations wherein she develops

pregnancy related physical complications, trauma or psychological disorders like

postpartum depression etc.411

Another pertinent issue is that the Bill subjects surrogates to invasive procedures such as

foetal reduction in the event of multiple pregnancies, if desired by the commissioning

couple, and Caesarean sections if recommended by the doctors.412 More routinely, the

surrogate consents to a continuous medical regimen of injections, blood tests, screening

and diagnostic procedures.413 The Bill has no provisions to monitor this.

409 Kari Points, Commercial Surrogacy and Fertility Tourism in India: The Case of Baby Manji, The Kenan Institute
for Ethics, Duke University, available at: https://web.duke.edu/kenanethics/CaseStudies/BabyManji.pdf
410Qadeer, Imran (2010) The ART of marketing babies, Indian Journal of Medial Ethics VII (4): 209-215
411 See Section 34(2) of the Bill
412 Maya Unnithan, Thinking through Surrogacy Legislation in India: Reflections on Relational Consent and the
Rights of Infertile Women, Journal of Legal Anthropology (2013) Vol. 1. No.3:287-313
413 Ibid.
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ii. Monetary Compensation for Surrogate: Section 34 of the Bill permits monetary

compensation to be paid to the surrogate mother in addition to all the other expenses

relating to insurance, medical bills etc. The amount that is to be paid as compensation is

decided by the commissioning parents and the surrogate. The surrogate does not receive

any support from the ART clinics in negotiating and rendering her quite helpless. She has

to settle for whatever the couple is willing to give her. Rather than making her life easier,

this section only tests the negotiating capacity of the surrogate, adding to her burden.

Section 34 of the Draft Bill 2010 also states that the commissioning parent(s) should

ensure that the surrogate and the child are ‘appropriately’ insured till the child is handed

over to the parents. Again, it does not take into consideration the health of the surrogate

after delivery. The surrogate might need insurance even after the child is born. Also, the

Bill does not mention the nature and kind of insurance, nor does it state the factors which

determine the ‘appropriateness’ of the insurance.414

iii. Language and Legal Barriers: As stated above, surrogates are not given a copy of the

contract they have entered into. Also, the language and content of the contract are in

English. Most of the surrogates are poor and illiterate women hailing from villages and

small towns in India, they cannot read or write English, nor can they speak it. The

contract is not translated for their benefit and they do not receive any assistance

whatsoever from ART banks. In legal terms, it must be noted that the surrogate is not

provided any legal support by the State, with the clinic acting as legal representative

including as representative with banks.415

iv. Age and Number of Cycles: The Draft Bill 2010 has reduced the maximum age at which

a woman can become a surrogate from 45 years (in Draft Bill 2008) to 35 years.

However, the 2010 Bill has increased the number of successful live births that a surrogate

is allowed from 3(in the 2008 Bill) to 5. The increase to five successful births for a

surrogate seems to emerge from the pressure to retain the number of permitted live births

414Sama: Resource Group for Women and Health, The Assisted Reproductive Technologies (Regulation) Bill &
Rules (Draft) – 2010 Issues And Concerns, Visited on February 24, 2015
415Maya Unnithan, Thinking through Surrogacy Legislation in India: Reflections on Relational Consent and the
Rights of Infertile Women, Journal of Legal Anthropology (2013) Vol. 1. No.3:287-313
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to at least three, after factoring in the surrogate’s own children, assumed to be two.416

However, the Draft does not limit the maximum number of cycles that the surrogate is

permitted to undergo which is crucial because the number of live births is not equivalent

to the number of ART cycles. A major concern is that ARTs, given their low success

rates, often imply multiple cycles for successful outcome, thus posing serious risks to the

surrogate’s health.417

v. Lack of Record: The Draft Bill 2010 does not require the ART Clinics to maintainrecords

or monitor the process and procedure followed. For example, according to the Bill, a

woman may donate oocytes up to 6 times in her lifetime with not less than 3 months

interval between the cycles.418 However, there is no specification regarding the maximum

number of cycles that a woman can undergo, which may be 6 or more, as not every cycle

may result in oocytes viable for donation.419 The system does not require the number of

times a woman donates oocytes to be monitored and recorded. This has led to a booming,

unregulated, and dehumanizing industry.

The ART Bill tries to establish a balance between the legal and the unethical, but the situation is

such that the unethical practices remain and the legal aspect is side-lined. It aims at filling the

gaps in the system and address ethical and legal issues related to gamete donation, surrogacy and

its procedure, however, the ART Bill itself has several loopholes that must be addressed and

removed before the Bill is passed.

3. IMPROVING THE STATUS OF SURROGATE MOTHERS IN INDIA

3.1.Correcting the ART Bill: The ART Bill is headed in the right direction, nevertheless

there are many changes required to be made to it before it is passed:

i. The Bill mentions that the commissioning parents shall insure the surrogate mother

and child till delivery ‘appropriately’. The ART Bill must also include insuring the

416 Supra 45
417 Ibid.
418 Clause 26(8)
419Supra 47, 45
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surrogate after delivery; effective follow up on the surrogate’s health, failing which,

the commissioning parents and ART clinic will be legally responsible and liable to

pay the surrogate compensation.

ii. The Bill should mention the maximum number of cycles that a woman can undergo

for the oocyte retrieval. The maximum number of oocytes to be retrieved per cycle

also needs to be prescribed in case of donors, as well as for women undergoing IVF

or in egg-sharing programmes. In addition to this, a systematic check needs to be

kept on the number of times a woman has given oocytes.

iii. The Bill should make legal support in the form of counselling to the surrogate

mother mandatory. This is essential while determining the terms of the contract and

signing the contract. Surrogates also need assistance in negotiating the amount of

compensation to be paid to them. Therefore, ART clinics must provide legal

assistance to surrogates.

iv. It is the duty of ART clinics to monitor the health and safety of the surrogate.

Surrogates have several issues after delivery; it could vary from psychological

problems, to physical and health problems to financial problems. ART Banks must

establish a post-delivery system to keep a check on the surrogates and supervise

their health. The Bill must not only include this but also penalise clinics that do not

provide aftercare.

v. Keeping a record of the number of cycles a surrogate has undergone and oocytes

donated is essential. The number should be frequently check, recorded and

monitored.

vi. The Bill states that the consent of the husband is required to be taken, however, in

order to overcome forced surrogacy, it is essential that women sign consent forms.

The ART bank must ensure that the woman has come voluntarily and not under

undue influence and pressure from her husband or relatives. This should be made

clear before each surrogacy cycle. The consent of the woman must be mandatory

under the Bill.

3.2.Educating Poor Women: Surrogate mothers need to be aware of their rights. A majority

of these women resort this form of income because they are poor and illiterate. Due to

immense educational and linguistic barriers, they are oblivious to the agreement. ART
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Banks and Government bodies must ensure that a woman is thoroughly aware about the

contract she has signed, the medical, psychological and physiological repercussions

thereof. She should also be educated about the exact medical procedure. Situations

wherein the surrogate is pressured into agreeing to all the terms and conditions of the

contract could be avoided by educating her. Also, undue influence over the surrogate by

the ART clinic can also be avoided this way.

3.3.Adequate Compensation and Medical Insurance: Indian surrogates should receive

adequate compensation for her services. These surrogates incur a lot of expenses right

from the signing the surrogacy contract, to the birth of the child and even after birth.

They are not financially sound and should be reimbursed sufficiently for these expenses.

They should also be compensated for the gift of life that they are providing the

commissioning parents. Furthermore, surrogates must be medically insured not only

during pregnancy, but after delivery as well. Currently, medical insurance is provided till

the birth of the child. Implying that only the health of the child is import. Surrogates face

many medical issues after pregnancy as well, sometimes, leading to death. Thereby,

medical insurance after delivery is essential.

4. CONCLUSION

Regulating surrogacy practices in developing countries like ours is extremely important. The

growth of surrogacy at the current unprecedented rate makes our country nothing but an effective

channel to exploit women and their reproductive capacities. Women will continue to be

dehumanized, only to be seen as baby making machines. The ethics and morality of surrogacy

practices has been questioned time and again due to increasing human rights issues such as

forced surrogacy, human trafficking, and prostitution to name a few.Unfortunately, the bill only

focuses on the interest of the commissioning parents and the child born out of the practice. The

surrogate is given the least importance, although she is the most important party in the

transaction.
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There must be a limit to this unregulated business.It is necessary to remove the social stigma

that haunts this practice. This way, surrogate mothers would stop looking like commodities and

more importantly treating themselves as commodities which are just used and thrown once the

baby is delivered. It is time for our country to recognize the human rights violations on Indian

women and take a step towards alleviating their suffering. There is an urgent need to pass the

Assisted Reproductive Technology (Regulation) Bill, 2010 with a few necessary alterations.A

stringent surrogacy law is the need of the hour.
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PROPERTY RIGHTS OF HINDU WOMEN VIS-À-VIS THE HINDU

SUCCESSION (AMENDMENT) ACT, 2005

*Pooja Agarwal420

ABSTRACT:

Women constitute a large part of the world population and also play an important role in

the development of the property, yet they do not have an equal status with men in the

society and property rights were not given to Hindu women until recently in 2005. Before

2005, the Hindu Succession Act, 1956 was followed and as per that Act, no inheritance

rights and property rights were granted to women. However, the Law Commission of

India recognized the rights of women and in order to bring equality in the society

between men and women, the Commission Report in order to bring about amendment in

the Hindu Succession Act, 1956. This proposal of the Law Commission was accepted and

by the Hindu Succession (Amendment) Act, 2005 a number of rights such as

coparcenary, inheritance and right to claim on the parental home was given to women

along with certain other rights. This paper tries to make a modest study and analysis of

the rights of Hindu women before and after the Hindu Succession (Amendment) Act,

2005.

1. INTRODUCTION

Jawaharlal Nehru, the First Prime Minister of India positioned the women by saying--

“We can tell the position of any nation by looking the status of women.”

Women who constitute almost fifty percent of the global population are struggling for

their dignity and equal status in the society. In India, from times immemorial, the women

were treated as a sort of things. In Hindu Shastras, she has been described just like a

bonded laborer or slave.

420 5th Year, B.A.LL.B. (Hons.), North Eastern Hill University, Shillong
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In Manu Smriti421, it is mentioned that women at her childhood, at her young age and at

last stage of her life must not get any liberty to do any act, freely and independently.

During childhood she must be under the care and guardianship of father, after marriage

she remains under the guardianship of her husband and during old age, she remains under

the care and protection of her son. During her lifetime she must have no independent

status. She must not live without the protection of her father, husband or son. If she is not

so protected, it would make the bad name to both of the families. The women must be

expert in all the household activities and should always remain happy. She must be miser

in financial activities of the family and must marry to a man of her father’s or brother’s

choice. She must be devoted to her husband and never disobey him.422

Discrimination against women is so pervasive that it sometimes surfaces on a bare

perusal of the law made by the legislature itself. This is particularly so in relation to laws

governing the inheritance/succession of property amongst the members of a Joint Hindu

Family. It seems that this discrimination is so deep and systematic that it has placed

women at the receiving end.

Since time immemorial the framing of all laws have been exclusively for the benefit of

man, and woman has been treated as subservient, and dependent on male support. The

right to property is important for the freedom and development of a human being. Prior to

the Hindu Succession Act, 1956, Shastric and customary laws that varied from region to

region governed Hindus and sometimes it varied in the same region on caste basis

resulting in diversity in the law. Consequently in matters of succession also, there were

different schools, like Dayabhaga in Bengal and the adjoining areas; Mayukha in

Bombay, Konkan and Gujarat; and Marumakkattayam or Nimbudri in Kerala and

Mitakshara in other parts of India with slight variations. The multiplicity of succession

laws in India, diverse in their nature, owing to their varied origin made the property laws

even more complex. Earlier, woman in a joint Hindu family, consisting both of man and

woman, had a right to sustenance, but the control and ownership of property did not vest

421 Manu Smriti, Chapter Krishidhmarnirupnam (1-6), Bees Smirityan by Pt. Shri Ram Sharma, Shanti Kunj,
Haridwar. Pg. 144-145.
422 Manu Smriti, Chapter Krishidhmarnirupnam (8), Bees Smirityan by Pt. Shri Ram Sharma, Shanti Kunj,
Haridwar, Pg. 145.
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in her. In a patrilineal system, like the Mitakshara school of Hindu law, a woman was not

given a birthright in the family property like a son. Recognizing this, the Law

Commission423 in pursuance of its terms of reference, which, inter alia, oblige and

empower it to make recommendations for the removal of anomalies, ambiguities and

inequalities in the law, they decided to undertake a study of certain provisions regarding

the property rights of Hindu women under the Hindu Succession Act, 1956.

The Hindu Succession Act, 1956 has undergone a lot of change by virtue of the Hindu

Succession (Amendment) Act, 2005 (39 of 2005). Section 6 of the said Act has been

totally replaced by a new provision. This new provision has wide sweeping ramifications

on Hindu Joint Family. Further, sections 4(2) and 23 of the Hindu Succession Act, 1956

have been repealed and few other rights have been granted to the Hindu women by way

of amendment of the Hindu Succession Act, 1956 (hereinafter referred to as the 1956

Act).

2. DIGNITY AND POSITION OF WOMEN IN INDIAN SOCIETY

2.1 Hindu Women’s Right to Property in the Pre-Constitutional Period

A Hindu woman, whether a maiden, a wife or a widow has never been denied the use of

her property. Even in Manusmriti one can see that right to hold property had been

respected.424 Jurists like Yajnavalkya, Katyayana and Narada further promoted the

concept of women’s right to property. Women’s property rights improved and defined

during their time.425 The Smritikars created a unique type of property to women, the

stridhan.426 Since ancient times stridhan was treated as women’s separate property.427

Jimutavahana went to the extent of stating that woman has absolute control over her

property even after marriage.428 The ornaments, the wealth she receives at the time of

423 174th Report of Law Commission of India under the Chairmanship of Justice B.P. Jeevan Reddy, vide D.O. No.
6(3)(59)/99-LC(LS) dated 5th May, 2000.
424 Kanaka Latha Mukund, ‘Turmeric Land, women’s property rights in Tamil Society since early medieval times”,
XXVII/17, Economic and Political Weekly, WS-2(1992).
425 Ibid.
426 The property she obtained before marriage or after marriage from her father’s and husband’s family constitute
Saudayika Stridhan. A woman was given absolute right over her properties in the sense that nobody including father,
mother, brother, husband and son can take the property away from her.
427 Alladi Kuppuswami (edn)., Mayne’s Hindu Law and Usage, p. 840 (12th edn. Bharat Law House, 1986).
428 Ibid. at 840
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marriage from her father and relatives constitute her share. The gifts from her own hand

husband’s family would also be added to her own.

It was Gautama Dharmashastra who first called women’s property as Stridhan share.

Mayne also opined that the original bride price payable to the parents appears to have

become transferred into the dowry for the wife.429 Apart from this Stridhan, a married

woman could receive gifts from strangers; she could also make her own contributions by

doing other skilled labor. Yet she had no absolute control over her property because her

right to dispose of the property is restricted. This was done to control her. If there was no

control, she would become independent.430 So it is clear that women did not enjoy

property rights in the ancient periods. Yet woman was allowed to keep her Stridhan as

her separate property.431

2.2 Gender Equality: Reforms in Hindu Law

The history of Hindu Law reform started with the Hindu Law Committee (Rau

Committee) set up in 1941. It was followed by second Committee in 1944. The

committee finally submitted its report to the Federal Parliament in 1947. The

recommendations of the committee were debated in the provincial Parliament. There was

strong opposition against the monogamy, divorce, abolition of coparcenary and

inheritance to daughters from the orthodox Hindu Community. The Congress legislator

from West Bengal argued that only women of the lavender, lipstick and vanity bag

variety were interested in the Bill.

There were also fears among the orthodox Hindu men that if women were given property

rights families would break up. In 1948 there was an All India Anti-Hindu Code

Convention. It was argued that the introduction of women’s share would result into

disintegration of Hindu family system which had been working as a co-operative system

for ages for preservation of family ties and property. It was also pointed out that the

inclusion of daughter in the line of inheritance is due to European influence.

429 Ibid. at 841.
430 Ibid at 841.
431 Ibid.
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Although the top male congress leaders opposed the Bill, Jawaharlal Nehru and Dr.

Ambedkar were committed to the Bill.

The most contested area was women’s property rights. As far as the State is concerned

unification of Hindu Law was paramount rather than women’s inheritance rights.

Archana Parashar said that the hidden agenda was unification of the nation through

uniformity of law. Establishing the supremacy of the State over religious institutions was

another important consideration. This could be best achieved by re-defining the rights of

women.432 There was strong opposition among the Congress itself against conferring

inheritance rights to daughters. Consequently the coparcenary system under the

Mitakshara law was left untouched. As a result women were denied rights in the ancestral

property of a Hindu Joint Family. Only male members could become coparceners and

property devolves on them through survivorship. Women are totally excluded from

inheritance. So inequality continued in the matter of property rights even after

commencement of the Constitution.

The Indian Constitution, in Articles 14, 15 and 16, provides for equality between men

and women. But in practice there is often denial of equality for women in large parts of

India, particularly in the rural areas for so many reasons. The women are still confined to

household activities. Small-scale and middle peasants farming shackled women, tied

them to individual households, and restricted their outlook. They are practically slaves of

their husbands, who often beat them cruelly.433

Hence, taking into account the various constitutional provisions and other statutory

legislations, the 174th Law Report on Property Rights of Women was introduced and

enacted by the Parliament giving absolute property rights to women under the Hindu

Succession Act, 1956 by way of Hindu Succession (Amendment) Act, 2005.

3. MEANING OF THE TERMS ‘INHERITANCE’, ‘COPARCENARY’ AND

‘PROPERTY RIGHTS’

432 Archana Parashar, Women and Family Reforms in India, 103(Sage Publications New Delhi, 1992).
433 The idea of women’s emancipation, by Justice Markandey Katju, Published in Hindu on 18-02-2009.
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The terms ‘inheritance’, ‘coparcenary’ and ‘property rights’ have been frequently used in

this paper, as such it is essential to know the meaning of these terms. The three terms

have been briefly discussed below.

3.1 Inheritance

According to Agarwala’s Legal Dictionary, inheritance means “succession by descent; it

also includes that descends to the heir on the death of the owner intestate.” Further, as we

look into Oxford Dictionary of Law, inheritance means “the devolution of property on the

death of its owner, either according to the provisions of his will or under the rules relating

to intestacy contained in the Administration of Estates Act, 1925 as amended”; or “the

property that a beneficiary receives from the estate of a deceased person,” and further

moving on to Wharton’s Concise Law Dictionary, inheritance is “the title whereby a

man, on the death of his ancestor, acquires his estate by right of representation as his heir

at law.”434

Thus, inheritance can be understood as the devolution of property of a person who dies

intestate on his legal heirs or successors.

3.2 Coparcenary

According to Wharton’s Concise Law Dictionary, “A Hindu coparcenary is a narrower

body than the joint family. Only males who acquire the birth of an interest in the joint or

coparcenary property can be members of the coparcenary or coparceners. A male

member of the joint family and his sons, grandsons and great grandsons constitute a

coparcenary.”435

According to the Mitakshara School of Hindu Law all those members of the Joint family

who get an interest by birth in the Joint Family Property are the members of the

coparcenary. The Mitakshara entitles a son to a right equal to his father in the Joint

Family Property by birth.436 The coparcenary property devolves by survivorship and not

by succession. However this proposition is subject to Sections 6 to 30 of the Hindu

434 Chiranjilal Shrialal Goenka v. Jasjit Singh, (1993) 2 SCC 507 (512).
435 State of Maharashtra v. Narayan Rao Sham Rao Deshmukh, AIR 1985 SC 716.
436 Section 3(f)(i) of Hindu Marriage Act, 1955
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Succession Act, 1956 where those Sections are applicable. Under the Hindu Law the

word ‘son’ has a technical meaning. ‘Son’ includes the Son, the Son’s son and the Son’s

son’s son. In other words, all the male descendants of a Hindu in the male line upto the

fourth degree of generation are his sons. The adopted child also gets a right equal to the

right of his adoptive father in the Joint Hindu Family Property from the date of

adoption.437

Thus, if a person inherits property from his father, grandfather or great grandfather, his

sons, grandsons, and great grandsons acquire an interest in it by birth and they become

with him joint owners of the co-parcenary property with a right to demand partition of the

same and all of them are coparceners and constitute a coparcenary. Thus, the essence of a

coparcenary is unity of ownership.

No coparcenary can commence without a common male ancestor, but it should be noted

that though evenly coparcenary must have a common ancestor to start with, it is not

supposed that every coparcenary is limited only to four degrees from common ancestor. It

is limited only to four degrees from the holder of the property for the time being and not

from the common ancestor.

The Supreme Court in T. Kanaka Subbamma v. T. Ratnamma438 observed that the parties

are admittedly governed by the Mitakshara School of Hindu Law. The essence of a

coparcenary under the Hindu Mitakshara School of Hindu Law is community of interest

and unity of possession. A member of Joint Hindu Family has no definite share in the

coparcenary property but he has an undivided interest in the property which is liable to be

enlarged by deaths and diminished by birth, in the family. An interest in the coparcenary

property accrues to a son from the date of his birth. His interest will be equal to that of his

father.

3.3 Property Rights

In a limited sense, property covers only a person’s proprietary rights as opposed to his

personal rights. Thus land, chattels, shares and debts due to him constitute his property.

437 Section 12 of the Hindu Adoptions and Maintenance Act, 1956.
438 AIR 1987 SC 1774
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This is the most usual sense in which the term is used in modern time. According to

Salmond, the law of property deals with the proprietary rights in rem.

The Supreme Court of India, in R.C. Cooper v. Union of India,439 gave a very

comprehensive definition of property and observed:--

“Property means the highest right a man can have to anything being that right

which one has to lands or tenements, good or chattels which does not depend on

other’s courtesy; it includes ownership, estates and interests in corporeal things,

and also rights such as trademarks, copyrights, patents and even rights in

personam capable of transfer or transmission, such as debts; and signifies a

beneficial right to or a thing considered as having money value, especially with

reference to transfer or succession, and of their capacity of being acquired.”

Most of the modern legal systems are using the term ‘property’ in a comprehensive sense.

In India, property has been given constitutional protection under Article 19(1)(f) of the

Constitution of India so that the State may not interfere with a person’s right to property.

The importance of personal property is receding these days. This is why right to property

has been dropped from the category of fundamental rights by Constitution Forty-Fourth

(Amendment) Act, 1978 and it has now become an ordinary legal right under Article

300-A. State is under an obligation to protect the property right of its subjects. In a

democratic country like India, nationalization of means of production brought about a

radical change in law of property. Nowadays, greater importance is given to social

property than individual property. Today, property has been developed as a social

institution.440

4. INHERITANCE, COPARCENARY AND PROPERTY RIGHTS OF WOMEN

BEFORE HINDU SUCCESSION (AMENDMENT) ACT, 2005

4.1 Hindu Succession Act, 1956

The very preamble of the Act signifies that an Act to amend and codify the law relating

to intestate succession among Hindus. The Act aims to lay down a uniform law of

439 AIR 1970 SC 564; also known as Bank Nationalization case.
440 National Textile Workers v. P.R. Ramakrishnan, AIR 1983 SC 75.
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succession whereas attempt has been made to ensure equal inheritance rights between

sons and daughters. It applies to all Hindus including Buddhists, Jains and Sikhs. It lays

down a uniform and comprehensive system of inheritance and applies to those governed

by Mitakshara and Dayabhaga schools as well as other schools. The Hindu Succession

Act reformed the Hindu personal law and gave women greater property rights, allowing

her ownership rights instead of limited rights in property.

The daughters were also granted property rights in their father’s estate. In the matter of

property of a Hindu male dying intestate, the Act lays down a set of general rules in

sections 8 to 13. Sections 15 and 16 of the act contain separate general rules affecting

succession to the property of a female intestate. Under section 8 of the Act three classes

of heirs recognized by Mitakshara Law and three classes of heirs recognized by

Dayabhaga Law cease to exist in case of devolution taking place after coming into force

of the Act. The heirs are divided into instead, four classes, namely:

i. Heirs in Class I of the Schedule,

ii. Heirs in Class II of the Schedule,

iii. Agnates, and

iv. Cognates.

Of course mother, widow, son and daughter are primary heirs. In the absence of Class I

heirs, the property devolves on Class II heirs and in their absence first on agnates and

then on cognates. Still some sections of the Act came under criticism evoking

controversy as being favorable to continue inequality on the basis of gender. One such

provision has been the retention of Mitakshara Coparcenary with only males as

coparceners.

As per the Law Commission Report, coparcenary constitutes a narrower body of persons

within a joint family and consists of father, son, son’s son and son’s son’s son. Thus

ancestral property continues to be governed by a wholly patrilineal regime, wherein

property descends only through the male line as only the male members of a Joint Hindu

Family have an interest by birth in the coparcenary property, in contradiction with the

absolute or separate property of an individual coparcener, devolve upon surviving
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coparceners in the family, according to the rule of devolution by survivorship. Since a

woman could not be a coparcener, she was not entitled to a share in the ancestral property

by birth. Section 6 of the Act, although it does not interfere with the special rights of

those who are members of a mitakshara coparcenary, recognizes, without abolishing joint

family property, the right upon death of a coparcener, of certain members of his

preferential heirs to claim an interest in the property that would have been allotted to such

coparcener if a partition of the joint family property had in fact taken place immediately

before his death.

Thus section 6 of the Act, while recognizing the rule of devolution by survivorship

among the members of the coparcenary, makes an exception to the rule in the proviso.

According to the proviso, if the deceased has left a surviving female relative specified in

Class I of the Schedule I or a male relative specified in that Class who claims through

such relation, the interest of a deceased in Mitakshara coparcenary property shall devolve

by testamentary of intestate succession under the Act and not as survivorship. Thus non-

inclusion of women as coparceners in the joint family property under the Mitakshara

system as reflected in section 6 of the Act relating to devolution of interest in

coparcenary property, has been criticized for being violative of the equal rights of women

guaranteed under the Constitution in relation to property rights. This means that females

cannot inherit ancestral property as males do. If a joint family gets divided, each male

coparcener takes his share and females get nothing. Only when one of the coparceners

dies, a female gets share of his interest as an heir to the deceased. Further as per the

proviso to section 6 of the Act, the interest of the deceased male in the mitakshara

coparcenary devolve by intestate succession firstly upon the heirs specified in Class I of

Schedule I. Under this Schedule there are only four primary heirs, namely son, daughter,

widow and mother. For the remaining eight, the principle of representation goes up to

two degrees in the male line of descent. But in the female line of descent, it goes only

upto one degree. Thus the son’s son’s son and the son’s son’s daughter get a share but a

daughter’s daughter’s son and daughter’s daughter’s daughter do not get anything.

Again as per section 23 of the Act married daughter is denied the right to residence in the

parental home unless widowed, deserted or separated from her husband and female heir
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has been disentitled to ask for partition in respect of dwelling house wholly occupied by

members of joint family until the male heirs choose to divide their respective shares

therein. These provisions have been identified as major sources of disabilities thrust by

law on women. Another controversy is the establishment of the right to will the property.

A man has full testamentary power over his property including his interest in the

coparcenary.

On the whole the Hindu Succession Act gave a weapon to a man to deprive a woman of

the rights she earlier had under certain schools of Hindu Law. The legal right of Hindus

to bequeath property by way of will was conferred by the Indian Succession Act, 1925.

4.2 174th Law Commission Report, 2000

Since the States of Southern India brought about amendments to the Hindu Succession

Act, 1956 conferring birth right to women in the joint family property, Law Commission

of India took the initiative and submitted its 174th report in 2000 pointing out that in the

matter of property rights of Hindu women, inequality and discrimination still exist in the

1956 Act. The Commission hence made a recommendation for the amendment of the

Hindu Succession Act, 1956 in order to provide Hindu women equal inheritance right in

the ancestral property.441 In the Mitakshara coparcenary only the male members get

property by survivorship. So the Mitakshara system perpetuated patriarchal regime

wherein property descends only through male line. Since women were not coparceners,

they were not entitled to any share in the ancestral property by birth. Thus law excluded

women from participating in ownership only on the ground of sex. This is nothing but an

outright negation of her fundamental right guaranteed under the Constitution of India.

Hence, taking into account this report submitted by the Law Commission of India, the

Parliament enacted the Hindu Succession (Amendment) Act, 2005 giving absolute

property and inheritance rights to women and certain rights bringing about a drastic

change in the status and dignity of women. These changes have been discussed in the

next section of the paper.

441 Law Commission of India, 174th Report on “Property Rights of Women: Proposed Reforms under the Hindu
Law”, 2000 (May 5, 2000).
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5. INHERITANCE, COPARCENARY AND PROPERTY RIGHTS OF WOMEN

AFTER HINDU SUCCESSION (AMENDMENT) ACT, 2005

The object of amending the Hindu Succession Act, 1956 is to strike the root of patriarchy

that has been perpetuated through the Mitakshara coparcenary. Section 6 of the Act

excluded women from inheriting the ancestral property because women are not

coparceners. The Amendment Act, 2005 crushed the exclusive citadel of male

coparcenary in order to give effect to the principle of equality enshrined in Part III of the

Indian Constitution. The gender discrimination in the Mitakshara coparcenary has been

completely wiped off by raising the status of female members of the Hindu Joint Family

equal to that of the male coparceners. The Amendment made in 2005 was based on the

recommendations made by the Law Commission in its 174th Report on Hindu Women’s

property rights. In fact the Commission had taken the subject suo moto because of the

glaring discrimination which existed in the Mitakshara coparcenary.442 It was observed

by the Commission that since time immemorial property laws were enacted for the

benefit of men. Property rights had been denied to Hindu women just to exercise control

over them and to make them subjugated and dependent on men. In the joint family,

women are entitled only to maintenance. On the contrary a son acquires birth right in the

ancestral property since he is a coparcener. The retention of the coparcenary excluding

females perpetuated the traditional male dominance in the matter of inheritance. The

Commission pointed out this inequity and said that it is in fact a fraud on the

Constitution. On the basis of these findings the Commission recommended for the

amendment of Section 6 of the Hindu Succession Act, 1956. It is pertinent to note the

objects and reasons for the 2005 Amendment of Hindu Succession Act, 1956. It is stated

that the Hindu Succession Act, 1956 has amended to codify the law relating to intestate

succession among Hindus. It is further stated that social justice demands that a woman

should be treated equally both in economic and social justice. The exclusion of daughters

from participating in coparcenary property ownership merely by reason of their sex is

unjust. The Commission has also taken into consideration the changes carried out by way

of state enactments in the concept of Mitakshara coparcenary. The Act brought about

442 Section 6 of the Hindu Succession Act, 1956 excludes women from inheritance. Only male members are entitled
to inherit property of the Joint Hindu Family.
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changes in the law of succession among the Hindus and gave rights which were till then

unknown in relation to women’s property.

5.1 Amendment of Section 6 of the 1956 Act

Section 6 of the 1956 Act deprives Hindu women of the right to inherit ancestral

property. The property devolves only on male members. There is a blatant violation of

the equality principle guaranteed under the Constitution. When partition of joint family

takes place only male members get share of the family property. Women get nothing.

Approving the recommendations of the Law Commission of India, Parliament enacted

the Hindu Succession (Amendment) Act, 2005. The following notable changes are

brought to section 6 to remove the blatant discrimination. It provides that the daughter

becomes a coparcener because of her birth in the joint family just like the son.

5.2 Section 6 of the 2005 Amendment Act

Section 6 of the amended Act has completely wiped off all the inequalities in section 6 of

the 1956 Act at one stroke. The females in the joint families are elevated to the status of

coparceners having birthright in the ancestral property equal to that of a son. Thus

women are given coparcenary status. The Law Commission has also addressed the

discrimination inherent in the Mitakshara coparcenary under section 23 of the Hindu

Succession Act, 1956.443 The Law Commission recommended for the omission of section

23 from the 1956 Act. The Law Commission advocated that daughters should get full

right of residence in their parental home. It was also viewed by the Commission that the

bar on partition by female heirs could take away the true spirit of coparcenary right.

Therefore the Commission deleted section 23 in order to strengthen the coparcenary

rights of the females.

Consequently section 23 of the 2005 Act was omitted to confer all daughters (including

married daughters) the same rights as sons to reside in or seek partition of the parental

dwelling house. By deleting section 23 of the 1956 Act, the amending act of 2005

removed the last remnants of discrimination against women. The objective of the section

443 Section 23 disentitles a Hindu woman to ask for partition in respect of a dwelling house wholly occupied by a
Joint Family until the male heirs choose to divide their respective shares therein.
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is to prevent the fragmentation of a family dwelling house at the instance of a female heir

to the prejudice of the male heir. This section reflected one of the ancient Hindu law

tenets that treasured the dwelling house of the family an impartible asset. By the omission

of section 23, the daughter can remain a daughter forever and she will not lose her

relations with her natal family even after marriage.

Similarly the Amendment Act (2005) removed the second discrimination between

women themselves on the basis of their marital status. The section was based in favor of

unmarried daughters and granted them the right to residence in the dwelling house but

only till they were unmarried. It is pertinent to note here the Supreme Court’s path

breaking decision in Savitha Samvedi v. Union of India444 in which it was held that the

differentiation based on marital status is wholly unfair, unreasonable and gender biased,

and violates article 14 of our Constitution. The eligibility of a married daughter must be

placed on par with an unmarried daughter so as to claim the benefit referred to in the

Railway Ministry’s circular restricting the eligibility of married daughter of the retiring

official for regularization. It is worth quoting the common saying that a son is a son until

he gets a wife; a daughter is a daughter throughout her life. The Apex Court hence passed

an order issuing direction to the Railway Ministry to grant regularization of the Railway

Quarter in favor of the first appellant, the married daughter.

5.3 Deletion of sections 4(2) and 23 of 1956 Act

The omission of section 4(2) of the 1956 Act is another achievement of the 2005

amendment act. By the deletion of section 4(2) of the 1956 Act, a highly discriminatory

clause of the 1956 Act has been removed. Now woman also has inheritance rights over

agricultural lands just as men. The third achievement of the 2005 amendment act is the

omission of section 23 of the 1956 Act thereby giving all daughters (married or not) the

same rights as sons to reside in or seek partition of the family dwelling house. Section 23

denied residential rights to married daughters in their parental home. Unmarried

daughters are given residence rights but could not demand partition. The 2005 Act also

deleted section 4 of 1956 Act which barred certain widows of predeceased sons, from

444 (1996) 2 SCC 380
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inheriting the deceased’s property, if they had remarried. Now the disability is removed

and they can also inherit.

The 2005 Amendment meticulously carried out the changes that are recommended by the

Law Commission in its 174th Report. The omission of discriminatory provisions removed

the disabilities of the women in the matter of inheritance and have been conferred a status

equal to that of men as envisaged under Article 14, 15 and 16 of the Constitution.

Moreover when 1956 Act was amended it was thought that Hindu women would start

litigation claiming their right in the coparcenary property. As in the case of Christian

women only very few women came forward asserting their rights, Sheela Devi was one

of them under the Hindu Succession Act, 1956.445 The issue before the court was whether

the 2005 Act would supersede the old Hindu Law? The Court observed that the

Parliament with a view to confer right upon the female heirs even in relation to the joint

family property enacted the 2005 Act. The State of Andhra Pradesh had already enacted

the same provision in 1987 itself. As per the State Act of 1987 the daughter acquires right

by birth in the Joint Hindu Family governed by Mitakshara Law.

Again in Sekar v. Geetha and others,446 the Supreme Court made it clear that the

Parliament intended to achieve the goal of removal of discrimination not only as

contained in section 6 of the Act but also conferring an absolute right to a female heir to

ask for a partition in a dwelling house wholly occupied by a joint family as provided for

in terms of section 23 of the Act. Thus there is a gradual development in conferring

property rights to Hindu women. However it remains as a paper tiger and the

implementation is very poor.

6. CONCLUSION

The preferential right by birth of sons in joint family property, with the offering of

shradha for the spiritual benefit and solace of ancestors, have for centuries been

considered sacred and inviolate. It has also played a major role in the blatant preference

445 Sheela Devi v. Lalchand and another (MANU/SC/4318/2006)
446 AIR 2009 SC 2649
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for sons in Indian society. This amendment, in one fell swoop, has made the daughter a

member of the coparcenary and is a significant advancement towards gender equality.

After the amendment, daughters will now get a share equal to that of sons at the time of

the notional partition, just before the death of the father, and an equal share of the father's

separate share. However, the position of the mother vis-a-vis the coparcenary stays the

same. She, not being a member of the coparcenary, will not get a share at the time of the

notional partition. The mother will be entitled to an equal share with other Class I heirs

only from the separate share of the father computed at the time of the notional partition.

In effect, the actual share of the mother will go down, as the separate share of the father

will be less as the property will now be equally divided between father, sons and

daughters in the notional partition.

Empowerment of women, leading to an equal social status in society hinges, among other

things, on their right to hold and inherit property. Several legal reforms have taken place

since independence in India, including on equal share of daughters to property. Yet equal

status remains elusive. Establishment of laws and bringing practices in conformity thereto

is necessarily a long drawn out process. The government, the legislature, the judiciary,

the media and civil society has to perform their roles, each in their own areas of

competence and in a concerted manner for the process to be speedy and effective.

These amendments can empower women both economically and socially and have far-

reaching benefits for the family and society. Independent access to agricultural land can

reduce a woman and her family's risk of poverty, improve her livelihood options, and

enhance prospects of child survival, education and health. Women owning land or a

house also face less risk of spousal violence. And land in women's names can increase

productivity by improving credit and input access for numerous de facto female

household heads.

Making all daughters coparceners likewise has far-reaching implications. It gives women

birthrights in joint family property that cannot be willed away. Rights in coparcenary

property and the dwelling house will also provide social protection to women facing
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spousal violence or marital breakdown, by giving them a potential shelter. Millions of

women - as widows and daughters - and their families thus stand to gain by these

amendments.
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HUMAN RIGHTS AND POVERTY

-BINOD SINGH447

The development of human kind from the primitive age to the modern era has been drastic and

vast. This development has been catalysed by various factors such as knowledge, curiosity,

necessity etc. but inspite of such a development in man and his surroundings, some portion of his

own people had been left out and they are not been able to make out with the developed society.

Many people believe that inequality is the root cause of poverty, for example through imbalance

and differences in diligence, culture, and social institutions. But one of the most important

conditions for the prevalence of poverty in India is lack of development and opportunities, in

relation to the growth of population also there is imbalance in the economic growth. The upper

strata of the people are able to implement the rights because of their dominance in the society,

but due to the lack of any support, the poor people are not able to get the benefit of the rights

ensured to them. As a result of which some people are over closed with comforts and some are

struggling to get even the basic requirements of life.

The imbalance has been in relation to availability of the basic needs of life i.e. human rights

which are required for development. This has made some people poor and some rich.

But inspite of their rights, the condition of the poor people is not being improved. This is only

because of infringement of human rights and its proper implementation.

WHAT ARE HUMAN RIGHTS:

Broadly speaking human rights may be regarded as those fundamental and inalienable rights

which are essential for life as human being. The concept of human rights has been originated

from the term ‘Natural Right’ which means those rights which are universal and acquired by the

human beings by virtue of their birth. It is the rights which are possessed by every human being,

irrespective of his or her nationality, race, religion, sex, etc. For example, to get an education, to

obtain the necessities of life etc. are human rights. Human rights are based on the principle of

447 LL.M (JAIPUR NATIONAL UNIVERSITY)
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respect for the individual.448 It is commonly recognized that human rights derive from “the

dignity and worth of the human person”449. According to Justice Venkatchaliya, Chair Person,

“Human Right are the rights in own nature and without which we cannot live as Human beings”.

Human rights can be described as those fundamental freedoms which allow us to fully

developed, our intelligence, our talents and our spiritual needs450. The ultimate aim of human

rights is granting the minimum condition of survival for those who are deprived of the basic

necessities of life. If the human rights are implemented in a right way it will certainly help in the

eradication of poverty and other miserable conditions of the society.

DEFINITION OF POVERTY:

Poverty is an age old social and global problem. It is a problem which is related with those

sections of people who are deprived with the normal availability of the basic facilities of life. It

can be said that poverty is a denial of human rights.

As Oppenheim has rightly said, “Poverty means going short materially, socially and emotionally.

It means spending less on food, on heating and on clothing than someone on the average income

and above all, poverty takes away the tools to build the blocks for the future your ‘life

chances’451. It seals away the opportunity to have a life unmarked by sickness, a decend

education, a secure home and a long retirement.

Poverty is associated with the undermining of a range of key human attributes, including health.

The poor are exposed to greater personal and environmental health risks, are less well nourished,

have less information and are less able to access health care; they thus have a higher risk of

illness and disability. Conversely, illness can reduce household savings, lower learning ability,

reduce productivity, and lead to a diminished quality of life, thereby perpetuating or even

increasing poverty.452

Poverty is long term prevelance that situation when the people suffer a lot in comparison to those

people. Poverty exists in the society because some people are deprived from getting those

opportunities which are available equally to all the people. The poor people can’t claim for these

448 http://www.humanrights.com/what-are-human-rights.html
449 Universal Declaration of Human Rights Preamble
450 Sen, A. N, “Human Rights”.
451 Myneni, S.R., “Law and Poverty”, Allahabad Law Agency, Faridabad (2006).
452 http://www.who.int/topics/poverty/en/
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amenities because of their disability to fight for them. So in such a condition some universal

safeguards should be provided to them or the basis of which they can claim for anything they

deserve against others. So, those conditions can only be prevailed of the poor people are

entrusted with various rights. So human rights play a prominent role improving the conditions of

human beings who are unable to grab the opportunities with their own accord.

The world attained the first Millennium Development Goals target to cut the 1990 poverty rates

in half by 2015 – five years ahead of schedule in 2010. Despite this progress, the number of

people living in extreme poverty remains unacceptably high. According to the most recent

estimate, in 2011, 17% of people in developing world live in below $1.25 a day. That down from

43% in 1990 and 52% in 1981.

This means that in 2011, just over one billion people live on less than $1.25 a day, compared

with 1.91 billion in 1990 and 1.93 billion in 1981.

Even if the current rate of progress is to be maintained, some 1 billion people will still live in

extreme poverty till 2015 and progress have been slower that high poverty lines. In all, 2.2

billion people lived on less than US$ 2 a day in 2011. The average poverty line in developing

and another common measurement of deep deprivation. That is only a slight decline from 2.59

billion in 1981.

In some developing countries it is seen that wide gap or in some case widening gap between rich

and poor and between those who cannot access opportunities. It means that access to good

school, healthcare, electricity safe water and other critical services remains illusive for many

people who live in developing economies, other challenges , such as economies shock, food,

insecurity and climate change threaten to undermine the progress made in recent year. And this

threaten are nothing but a clear evidence of the fact that they are dependent on their human

rights.453

HUMAN RIGHTS AT AN INTERNATIONAL LEVEL:

The idea of human rights emerged stronger after the World War II. The problems of the victims

of both the World War and other political and social disturbance created awareness all over the

453 http://www.worldbankorg/en/topic/poverty/overview.
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world, over the sufferings of the victims. Various social thinkers and reformers were forced to

think for the welfare of the deprived and defenseless people as a result U.N.O was established.

U.N.O. was an organization at the international level which served as a catalyst for the

implementation of human rights at a large scale among the people.

The main aim of the UNO was the protection of human rights and give them an international

recognition in additional to legality of the same. The United Nations Charter adopted that some

minimal rights should be available to the needy and the poor people so that they can fulfill their

minimum needs and are not deprived of the basic amenities. The setting up of the United Nations

was a drastic step in the direction of giving a nomenclature and a legal status to the Human

Rights.

The Universal Declaration of Human Rights (UDHR) was adopted by the 56 members of the

United Nations. The influence of the UDHR has been substantial. Though, a declaration is not a

legally binding document. With the goal of establishing mechanisms for enforcing the UDHR,

the UN Commission on Human Rights proceeded to draft two treaties: the International

Covenant on Civil and Political Rights (ICCPR) and its optional Protocol and the International

Covenant on Economic, Social and Cultural Rights (ICESCR). Together with the Universal

Declaration, they are commonly referred to as the International Bill of Human Rights. The

ICCPR focuses on such issues as the right to life, freedom of speech, religion, and voting. The

ICESCR focuses on such issues as food, education, health, and shelter. Both covenants provide

the extension of rights to all persons and prohibit discrimination.

POVERTY AN OBSTICLE TO HUMAN RIGHTS:

Poverty is the most serious human rights issue in developed and developing countries. The

recognition of poverty as a human rights issue is a recent development. It coincides with the

greater acceptance of economic, social, and cultural rights as enforceable human rights.

From human rights perspective, poverty can be described as the denial of a person’s rights to a

range of basic means such as the means to be adequately nourished, to live in good health, and to

take part in decision making processes and in the social and cultural life of the community.
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The concept of poverty implies that a section of people who are poor are not able to provide to

their minimum needs. 1.2 billion still live in extreme poverty, even though poverty rates have

been halved between 1990 and 2010 and the Millennium Development Goal target has been

met.454 Extreme Poverty is a condition characterized by severe deprivation of basic human needs,

including food, safe drinking water, sanitation facilities, health, shelter, education and

information. It depends not only on income but also on access to services.455 This situation arises

when those people are neglected from getting an opportunity to grab things in comparison to the

upper strata of the people who are influential in the society. In this regard, the role of Human

Rights comes into focus.

Human rights help to maintain balance in the society. It assures people the basic necessities of

life. At the 1993 World Conference on Human Rights, affirmed that extreme poverty and social

exclusion constitute a violation of human dignity. The1995 World Summit for Social

Development, held in Copenhagen, affirmed that the right to development, implies an ultimate

eradication of poverty, and is a fundamental human right.

The most fundamental human rights specified in the Universal Declaration of Human Rights,

such as the right to housing, to a decent standard of living, to education, to health, to work, to

life, and to participate in social, cultural, civil and political life, among others. Living in poverty

involves the denial of human rights as a whole. This clearly illustrates the importance given to

the principles of interdependence and indivisibility in various human rights instruments.

According to the World Health Organization Report poverty is increasing because: Babies are

not vaccinated, clean water and sanitation are not accessible, Curative drugs and other treatments

are unavailable. Poverty is also main cause of reduced life expectancy, handicap and disability

and starvation. It is also a major contributor to mental illness, stress, suicide, family

disintegration and substance abuse.

So, if the people are able to grab their rightful share in the society, then they will be able to prove

their worth and get a good status in the society. So in consequence of that the condition of the

454 http://www.undp.org/content/undp/en/home/mdgoverview/mdg_goals/mdg1/
455 United Nations. "Report of the World Summit for Social Development", March 6–12, 1995
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people will be sound and secure. So, if there is no proper implementation of these rights, then the

section of people who are deprived will not get an opportunity to claim their share/rights from

the society.

HUMAN RIGHTS APPROACH TO POVERTY ERADICATION:

The essential idea underlying the adoption of a human rights approach to poverty eradicating is

that policies and institutions for poverty reduction should be based explicitly on the norms and

values set out in the international law of human rights which include the notion of accountability,

the principles of universality, non-discrimination and equality, the principle of participatory

decision-making processes, and recognition of the interdependence of rights. Whether explicit or

implicit, norms and values shape policies and institutions. The effective poverty reduction is

possible by following ways:

1. Identification of the poor which includes indentifying the attributes of poverty and

population groups. A relevant question then is: how to view poverty from the perspective

of human rights?

2. The right to equality and the principle of non-discrimination are among the most

fundamental elements of international human rights law. They are also fundamentally

relevant to a human rights approach to poverty reduction because the poor are usually

victims of discrimination on various grounds such as birth, property, national and social

origin, race, colour, gender and religion.

3. Progressive Realizations of Human Rights which includes various indicators and bench

marks. The human rights approach to poverty reduction is thus perfectly consistent with

the recognition that poverty is so deeply entrenched in many societies that it is unrealistic

to expect its immediate elimination.

4. By empowerment of the poor. The most fundamental way in which empowerment occurs

is through the introduction of the concept of rights itself. Once this concept is introduced

into the context of policy making, the rationale of poverty reduction no longer derives

merely from the fact that the poor have needs but also from the fact that they have rights

entitlements that give rise to legal obligations on the part of others.
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5. By emphasizes obligations and requires that all duty-holders, including States and

intergovernmental organizations, be held to account for their conduct in relation to

international human rights.

6. Requires active and informed participation by the poor in the formulation,

implementation and monitoring of poverty reduction strategies.

7. State is primarily responsible for realizing the human rights of the people living within its

jurisdiction, other States and non-State actors are also obliged to contribute to, or at the

very least not to violate, human rights. Non-fulfillment of human rights does not

necessarily mean that a State is in non-compliance with its international human rights

obligations. It is taking all reasonable measures towards realizing rights that are subject to

progressive realization and taking immediate steps to fulfill those meant to be fulfilled

without delay, the State cannot be held responsible for the fact that many rights remain

unfulfilled at any point in time and hence cannot be said to be in non-compliance with its

obligations. It can, however, be held responsible for not taking all measures within its

power to ensure progressive realization of rights as expeditiously as possible.

Human rights approach imposes an obligation on duty holders to work towards poverty

reduction; it does not make unreasonable demand that all human rights must be realized

immediately. On recognition of resource constraints, it allows, if necessary, for progressive

realization of rights over a period of time and for setting of priorities in the course of progressive

realization.

ROLE OF VARIOUS INTERNATIONAL AGENCIES IN POVERTY ALLEVIATION:

At international level, the human rights approach to poverty reduction has mainly been realized

by different strategies adopted by United Nations Organizations. The UN Human Rights

approach includes mounting commitments and growing efforts to isolate poverty and examine

the relationship and impact on the protection of basic human rights and it represents an

awakening to the decisive impact of poverty on human rights.

A. United Nations Educational Scientific and Cultural Organization (UNESCO): The

UNESCO is known as the "intellectual" agency of the United Nations.456 The UNESCO

456 http://en.unesco.org/about-us/introducing-unesco
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attached great importance to imparting of education to illiterate people, both children and

adults. It helps the member states in this regard by furnishing advice and expert

assistance on matters like teacher training, school construction, preparation of curricula

etc. it encourages basic research in natural sciences. It helps member states to improve

the teaching of basic sciences. The UNESCO carries programmes which cover a wide

range of problems such as human rights man and environmental problems, population

etc. The UNESCO helps to develop the cultural attitude of the people. So it tries to raise

the standard of the cultural altitude of the people. Its effort can be seen in almost all the

member countries to achieve its aims.

B. The United Nations International Children’s Emergency Fund (UNICEF): Children

are the future of humanity. The development of human civilization greatly depends on the

present statues of children. So, the children should be properly nourished and taken care

of but the bad effects of poverty can greatly be felt on the children. So, it attracted

international concerns and with the efforts of UN, the UNICEF came up. It helps those

countries with money goods and services that are not able to meet the needs of the

children out of their own resources. Its activities were extended to include emergency

aids in areas visited by floods, droughts, wars and other disasters. It gives special

attention to the programmes of child care in poor countries. It recognizes that the health,

hygiene, nutrition, education, protection and social development of children.457

C. United Nation Development Programme (UNDP): UNDP works in more than 170

countries and territories, helping to achieve the eradication of poverty, and the reduction

of inequalities and exclusion. It helps countries to develop policies, leadership skills,

partnering abilities, institutional capabilities and build resilience in order to sustain

development results. The 2005 World Summit, was organized to measure international

progress towards fulfilling the Millennium Development Goals (MDGs) including the

eradication of poverty and hunger, stressing “the right of people to live in freedom and

dignity, free from poverty and despair”.

D. International Labour Organization (ILO): Another area which attracts international

concern is the welfare of the workers or the Labours in various industrial establishments

and working sites. The international Labour Organization was established to protect and

457 http://unicef.in/
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improve the condition of those workers who are being exploited and are not being able to

raise their voice. It takes up various strategizes like forming of trade unions, elimination

of bonded labour, facilities like education, preferable working environment etc.

E. International Monetary Fund (IMF): The IMF was constituted with a view to establish

a permanent institution through which the monetary transaction could be utilized among

all the developing as well as the developed countries so that the difference between the

rich and poor countries could be minimized. It also help the poor countries to generate

adequate financial resources in times crisis and also develops confidence to develop their

economy and remove the social malices like poverty, mal nutrition etc.

F. International Bank for Rural Development (IBRD): Like the IMF the IBRD was also

established to improve the economic condition of the poor countries with special

reference the financial conditions. It lays emphasis on those countries whose economic

condition has been shattered by the recourse of war. It tries to provide such facilities to

those countries so that the countries can develop their infrastructure and also provide the

basic amenities to poor and the deprived people.

G. World Food Program (WFP): The World Food Program (WFP) is the largest agency

dedicated to fighting hunger worldwide. On average, WFP brings food assistance to more

than 90 million people in 75 countries. The WFP not only strives to prevent hunger in the

present, but also in the future by developing stronger communities which will make food

even more secure on their own.

H. World Health Organization (WHO): The World Health Organization (WHO) is

responsible for providing leadership on global health matters, shaping the health research

agenda, articulating evidence-based policy decisions and combating diseases that are

induced from poverty, such as HIV/AIDS, malaria and tuberculosis. Moreover, the WHO

deals with pressing issues ranging from managing water safety, to dealing with maternal

and newborn health.

CONCLUSION

Inspite of abundant human rights approaches in relation to poverty reduction and various

international Poverty Reduction Schemes (PRS), the scenario has not been changed. Billions of

people are still trying to survive less of food, with no drinking water, health care or access to
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education. Freedom of an individual which is the propose of human rights, obviously can have

no meaning as long as the poor in the country do not have their economic conditions improved

and there is no discrimination.

The most important means in series of their approach is active and informed participation by the

poor in the formulation and participation implementation and monitoring of poverty reduction

strategies. But unfortunately this has not been realized to a considerable extent. While a state is

primarily responsible for realizing the human rights of the people living within its jurisdiction,

other state and non-state actors are also obliged to contribute to, or at the very least not to violate

human rights. This has important implication for the conduct of international affairs. It calls for

an adequate flow of financial and technical assistance from the rich to the poor countries and for

active efforts to establish equitable systems of multilateral trade, investment and finance that

conducive to poverty reduction.

Unfortunately, the state and its policies are not that absolute and they are not able to bear

fruit to their aims and objectives. There is neglect on both on the part of the scope government

and administrative policies. As a result of which, the situation has been as it was some time

before. Poverty eradication has not been able to draw the strict and absolute attention of the

world institutions and agencies. The poor are still being neglected and the poor cannot fight for

their rights because of their condition, they are still in their past condition and poverty has

become stagnant on the society.
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Human Trafficking: Is it worse than Slavery?

Prerna Tara458

“Justice will not be served until those who are unaffected are as outraged as those who are.”

- Benjamin Franklin

Slavery has been abolished. Or so we say. All those men who had made significant contributions

towards this abolition, however, must be rolling in their graves today seeing the relapse of

slavery in a form that might be said to be even worse, if any such comparison can be drawn at

all. The United Nations Office on Drugs and Crime defines trafficking in persons as “the

recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or

use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of

power or of a position of vulnerability or of the giving or receiving of payments or benefits to

achieve the consent of a person having control over another person, for the purpose of

exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of

others or other forms of sexual exploitation, forced labour or services, slavery or practices

similar to slavery, servitude or the removal of organs.”459 It is not so that the world has kept mum

about it. Steps have been taken. Efforts made. Speeches delivered. But it is when the efficacy of

such propaganda is evaluated that we confront the question: what scenario is it that we look into?

In an era when everyone appears to be bothered about human rights and when activists are ever

ready to take to the streets protesting a violation of the same the mere existence of human

trafficking presents a juxtaposition.

The most important international instrument in place to fight this menace is the United Nations

Convention against Transnational Organized Crime. This, further, has three protocols- the one

relevant to our present topic being the Protocol to Prevent, Suppress and Punish Trafficking in

Persons, especially Women and Children which was implemented on 25 December, 2003. This

aims at integrating efforts to combat trafficking across all nations by providing them with a

458 Currently in 2nd year of 5 year BA. LLB Course, University of Petroleum and Energy Studies
459What is Human Trafficking, available at https://www.unodc.org/unodc/en/human-trafficking/what-is-human-
trafficking.html
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common platform.460 One of the measures adopted to meet this purpose is to facilitate the

convergence of the various domestic systems for extending punishment to criminals.461 An

additional objective of the Protocol is to protect and assist the victims of trafficking in all aspects

to restore their human rights.462 Along with the former, there also exists the Protocol against the

Smuggling of Migrants by Land, Sea and Air. The Convention being legally binding puts the

signatories under obligation and hence is expected to reap positive effects. Statistics published in

a 2013 report by the European Union (EU) delineates that 62 percent of the people trafficked

within Europe are for the purpose of sexual exploitation and 96 percent of this section comprises

women.463 According to the same report, Romania and Bulgaria lead the charge in this regard

whereas most of those trafficked from outside hail from China and Nigeria.464 Only 6 of the 27

EU member countries have, in contrast, enforced anti-trafficking legislation. Another glaring

data that catches the eye is the fall in the conviction rates for crimes as against the increasing

human trafficking.

The causes and consequences of human trafficking are not totally devoid of influence of politics,

as is not any other event in the world. So, the increasing political unrest in many countries makes

them even more vulnerable to be subjected to this form of crime. South Africa and Madagascar

are known as source countries for women and children subjected to forced labor and sex

trafficking. In Madagascar, reports have indicated that sex and labor trafficking have increased,

particularly due to the significant lack of economic development.465 Also, the decline in the

power the government had during the political crisis, which began in March 2009, contributed to

the increase of trafficking.466 So, with increasing number of nations of Middle East and North

African (MENA) region facing either unsettling political issues or politico-economic crisis

organized crimes will only tend to increase in these regions. Countries like Somalia where arms

are sold in open markets are expected to show higher rates of all kinds of organized crimes

including human trafficking.

460The CTOC Treaty available at http://www.unodc.org/unodc/treaties/CTOC.
461 Id.
462 Id.
463Growth of Human Trafficking available at
http://www.npr.org/blogs/thetwoway/2013/04/15/177326963/european-union-report-details-growth-of-human-
trafficking.
464 Id.
465 htia.weekly.com/political-impact.html.
466 Id.
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According to the U.S. State Department, at any given point of time, 27 million people world are

victims of human trafficking. The situation in South America also isn’t much different from that

of Europe or Africa as many Latin American countries act as source, transit or as destination of

traffic victims. These countries often serve as a passageway for victims into USA.

Human trafficking has been termed as the grave crime that has been interlinked to prostitution. It

has been seen that human trafficking has many motives behind it, mainly being related to human

trading with intentions of various purposes. Human trafficking can be differentiated into many

types including trafficking for sexual exploitation, Commercial Sexual Exploitation of Children,

Child Sex tourism, Forced labor, bonded labor and Debt Mortgage, Child Soldier, Trafficking in

organs. These are some of the types of human trafficking that occurs in the worldwide and the

basic fact that cannot be ignored is that this whole industry is having a huge turn over in

economic sense as these trafficking circuits are controlled by mafias who use this economic gain

for various other purposes like terrorism. This is the immense threat to mankind in the present

scenario.

Human trafficking, however, cannot be made synonymous to sex trafficking as that would mean

turning a blind eye to the other forms in which trafficking is plaguing the world. These other

forms include forced labor, bonded labor, involuntary domestic servitude, forced child labor,

recruitment as child soldiers, child sex trafficking and abuse, commercial sexual exploitation of

children (CSEC) and child tourism (CT).467 The list is inclusive and not exhaustive. The above

mentioned forms are often very harder to identify than sex trafficking. Terrorism has got a new

face by engaging abducted children as combatants, spies etc. According to the UN, 57 armed

groups and forces were using children in 2007, up from 40 in 2006. CSEC includes all child

prostitution as well as child pornography. This is not human trafficking per se, as some forms of

CSEC such as child pornography are not always a form of human trafficking.468

The International Context

On an international front, the first massive agreement signed against human trafficking was

International Agreement for the Suppression of “White Slave Traffic” Its main motive was to

protect women irrespective of their age to not be involved in human trafficking. It was later on

467 Trafficking in persons report 2009, USA Department of State.
468 Id.
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altered in “Traffic in Women and Children” where the term Children included both the genders.

The United Nations discussed about this issue in the year 1995 where it called upon a World

Conference on Women at Beijing and recognized it as one of the forms of violence done on

women. Obama declared the month of January as the month to be recognized as Human

Trafficking Month. January 11 being named as National Human Trafficking Awareness Day.

December 2004, the ASEAN Declaration against Trafficking in Persons especially Women and

Children was adopted as the Ha Noi Declaration1998. Various other MOUs were signed between

Lao PDR and Vietnam, between Cambodia and Thailand, between Myanmar and China etc. It is

suggested to be the second largest organized crime in the world.

The Indian Context

The Indian Scenario is no different. It can be clearly stated that thousands of Indians are

trafficked in various corners of the world every day and forced to lead lives of slavery. They can

be traced anywhere and be kept anywhere be it shops, guest houses, dance bars, farms, grain

storing basements etc. with no freedom to live their life according to their will. They are

basically programmed puppets in the hands of the mafias running these trafficking circuits. The

Government of India has come been sensitive to this issue and came up with the Suppression of

Immoral Traffic in Women and Girls Act(SITA) in 1956 which was later renamed as the

Immoral Trafficking (Prevention) Act. Our Indian Constitution consists of Article 23469 which

openly states human trafficking to be illegal along with other forms of forced labour.

The Immoral Traffic Prevention (Amendment) Bill 2006 correcting the Immoral Traffic

Prevention Act (ITPA) 1956 has been alluded to a gathering of pastors after protests were raised

at an union bureau meeting recently to a couple of the proposed changes. The bill was presented

in the Lok Sabha in May a year ago and had been examined in a parliamentary standing council.

469 Prohibition of traffic in human beings and forced labour
(1) Traffic in human beings and begar and other similar forms of forced labour are prohibited and any contravention
of this provision shall be an offence punishable in accordance with law
(2) Nothing in this article shall prevent the State from imposing compulsory service for public purpose, and in
imposing such service the State shall not make any discrimination on grounds only of religion, race, caste or class or
any of them
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The changed variant of the bill treats sex specialists as exploited people instead of wrongdoers

and "decriminalizes" prostitution. Of the about three million sex laborers in the nation (unofficial

assessments put the number at 10 million), 40 every penny are apparently beneath 18 years and

an extensive rate of ladies and youngsters are trafficked from Bangladesh and Nepal.

Among the numerous changes, the bill defines a "child" as one who has not finished 18 years, as

against the prior 16 years. It depicts prostitution as sexual misuse of persons for business

purposes or for thought in cash or kind (the ITPA stops at business purposes) and clarifies

specifically what is implied by "trafficking in persons" (the ITPA has no such clarification ). The

bill accommodates fine and discipline "for any individual found in a bordello for sexual abuse of

any victimized person or trafficking". Significantly, the bill adds human trafficking to the

rundown of offenses in the Money Laundering Act, 2002. Among the more significant contrasts

is the cancellation of Section 8 of the ITPA470, which calls for discipline for "enticing and

requesting with the end goal of prostitution". The bill permits just in-camera trials of all offenses

furthermore allowing state governments to secure powers to handle human trafficking.

On the substance of it, these are greatly required changes. Section 8 of the ITPA had prompted

badgering of sex specialists and fits widespread influence taking. It has been carried out away

with principally to move the center from "prostitution" towards trafficking. On the other hand,

numerous men do the "requesting" for the benefit of the ladies and youngsters. Also separated

from this Section, there is no other lawful procurement to deny these men from "requesting" in

the interest of the misused. Plus, the different police demonstrations of the distinctive states are

connected to defraud the sex specialists. Trafficked victims captured by the police under section

110 of the Bombay Police Act make up a far bigger number than those captured under Section 8

of the ITPA.

The bill while defining prostitution and a bawdyhouse does not determine whether prostitution is

true blue if the individual is practicing a decision to gain a living in this way. Case in point, the

Durbar Mahila Samanwaya Committee, made up of sex specialists from Sonagachi in Kolkata,

records The current lawful system to battle trafficking incorporates numerous areas of the Indian

Penal Code, 1860. There are likewise sure related procurements in five different laws that

470 Article 8- Seducing or soliciting for purpose of prostitution.
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arrangement with trafficking. Why then is India's record so poor? The ladies and kid

advancement service reasons that while the law authorization organizations are bound by

jurisdictional limitations, the traffickers are not; henceforth, a suitable convention to manage

issues identifying with interstate protect and post-salvage is required.

Lawful implementation is one and only viewpoint; the restoration of those recovered needs

extraordinary consideration. Sharpening the law authorization work force and legal, and

accepting more ladies into the police energy are moderately simple issues to handle. The

majority of those safeguarded experience the ill effects of real wellbeing issues and are now

discouraged by social shame. There is no absence of mindfulness about the way that neediness

and the near absence of sensible wellsprings of employment are the reasons why such a variety

of succumb to trafficking. They are long haul objectives as the fight for full recognition of

prostitution as a profession.

The Supreme Court of India has passed two important judgments on the issue of human

trafficking, commercial sexual exploitation of women and children and their rescue and

rehabilitation. On the specific menace of child prostitution, by way of public interest litigation in

Vishal Jeet’s Case, Supreme Court of India after hearing both the parties on the subject held that:

It is highly deplorable and heartrending to note that many poverty stricken children and girls in

the prime of youth are taken to the ‘flesh trade market’ and are forcibly pushed into the flesh

trade which is being carried on in utter violation of all canons of the morality, decency and

dignity of humankind. There cannot be two opinions…indeed there is none…that this obnoxious

and abominable crime committed with all kinds of unthinkable vulgarity should be eradicated at

all levels by drastic steps.471

Apex Court in one more important case472 passes an order dated 9th July, 1997 directing, inter-

alia, the constituting of a committee to make an in-depth study of the problems of prostitution,

child prostitutes and to evolve suitable schemes for the rescue and rehabilitation.

471 Vishal Jeet v. Union of India and others,(1990) 3 SCC 318
472 Gaurav Jain v Union of India, (1997) 8 SCC 114
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Again in 2007 Supreme Court in an important case observed that “Immoral trafficking is now

widespread. Victims, who are lured, coerced or threatened for the purpose of bringing them to

the flesh trade, should be given all protection” 473

According to national estimates, it can be certainly estimated that most victims of trafficking in

India come from Andhra Pradesh, Orissa, Gujarat and Rajasthan have also become source area

today. 60%- 80% of these victims suffer from life threatening diseases with an increasing

incidence of HIV/ AIDS.474

The main drivers of trafficking are different and frequently vary starting with one nation then

onto the next. Trafficking is a complex marvel that is regularly determined or affected by social,

monetary, social and different elements. A large number of these elements are particular to

individual trafficking examples and to the States in which they happen. There are, then again,

numerous variables that have a tendency to be basic to trafficking by and large or found in an

extensive variety of diverse areas, examples or cases. One such element is that the longing of

potential exploited people to move is misused by wrongdoers to enroll and increase introductory

control or collaboration, just to be supplanted by more coercive measures once the victimized

people have been moved to an alternate State or district of the nation, which may not generally

be the one to which they had planned to relocate.

A percentage of the regular elements are nearby conditions that make populaces need to relocate

looking for better conditions: neediness, abuse, absence of human rights and social or monetary

open door, dangers from clash or flimsiness and comparative conditions. Political unsteadiness,

militarism, common agitation, inward furnished clash and characteristic debacles may bring

about an increment in trafficking. The destabilization and dislodging of populaces expand their

defenselessness to abuse and misuse through trafficking and constrained work. War and common

strife may prompt enormous removals of populaces, leaving vagrants and road kids amazingly

powerless against trafficking.

473 State of Maharashtra and Anr. V. Mohd. Sajid Hussain Mohd. S. Husain etc., Appeal (Crl.) 1402-1409(2007)
474 Roma Debabrata, Analysing the Dimension: Trafficking and HIV/AIDS in South Asia, STOP (Delhi Based NGO)
Publication, (2002), p.3.
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These variables have a tendency to apply weights on exploited people that "push" them into

movement and subsequently into the control of traffickers, however different elements that have

a tendency to "force" potential victimized people can likewise be critical. Neediness and riches

are relative ideas which prompt both movement and trafficking examples in which exploited

people move from states of great destitution to states of less-amazing destitution. In that

connection, the fast development of telecast and telecom media, including the Internet, over the

creating scene may have expanded the craving to relocate to created nations and, with it, the

defenselessness of would-be vagrants to traffickers.

In a few States, social or social practices likewise help trafficking. Case in point, the

downgrading of ladies and young ladies in a general public makes them excessively powerless

against trafficking.

Added to these elements are the issues of permeable outskirts, degenerate Government

authorities, the inclusion of global sorted out criminal gatherings or systems and restricted limit

of alternately responsibility by movement and law implementation officers to control outskirts.

Absence of sufficient enactment and of political will and responsibility to implement existing

enactment or commands are different elements that encourage trafficking in persons.

In response to the above root causes, most prevention strategies fall within one of the following

categories:

 Reducing the vulnerability of potential victims through social and economic

development

 Discouraging the demand for the services of trafficked persons

 Public education

 Border control

 Preventing the corruption of public officials475

475 Toolkit to Combat Trafficking in Persons, available at https://www.unodc.org/documents/human-
trafficking/Toolkit-files/08-58296_tool_9-2.pdf
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The Prevention Plan- OSCE

The Action Plan to Combat Trafficking in Human Beings adopted by OSCE contains a number

of measures recommended for adoption at the national level in order to prevent in human beings.

The following economic and social policies are recommended:-

In nations of source:

 Considering as need objectives the cultivating of social, financial and political

dependability, what's more the diminishment both of movement created by profound

neediness and of supply components of trafficking.

 Strategies followed in quest for these objectives ought to additionally advance both

monetary advancement and social consideration.

 Improving youngsters' right to gain entrance to instructive and professional open doors

and expanding the level of school participation, specifically by young ladies and minority

bunches.

 Enhancing small sized businesses for work for ladies by encouraging business

opportunities for little and medium-sized endeavors (SMEs). Arranging SME

instructional classes and focusing on them specifically at high-hazard bunches.

In nations of end of the line:

 Implementing measures to lessen "the intangibility of abuse". A multi-org project of

observing, authoritative controls and discernment assembling on the work markets and,

where pertinent, on the sex business, will help incredibly to this goal.

 Considering the liberalization by Governments of their labour markets with a view to

increasing employment opportunities for workers with a wide range of skills levels.

 Addressing the problem of unprotected, informal and often illegal labour, with a view to

seeking a balance between the demand for inexpensive labour and the possibilities of

regular migration.

 Tackling underground economic activities that undermine economies and enhance

trafficking.476
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In both countries of origin and countries of destination:

 Taking measures to raise levels of social protection and to create employment

opportunities for all

 Taking appropriate measures to eliminate discrimination against women in the field of

employment in order to ensure, on a basis of gender equality, the right to equal pay for

equal work and the right to equality in employment opportunities

 Addressing all forms of discrimination against minorities

 Developing programmes that offer livelihood options and include basic education,

literacy, communication and other skills, and reduce barriers to entrepreneurship

 Encouraging gender sensitization and education on equal and respectful relationships

between the sexes, thus preventing violence against women

 Ensuring that policies are in place that allow women equal access to and control over

economic and financial resources

 Promoting flexible financing and access to credit, including microcredit at low interest

 Promoting good governance and transparency in economic transactions

 Adopting or strengthening legislative, educational, social, cultural or other measures and,

where applicable, penal legislation, including through bilateral and multi- lateral

cooperation, to discourage the demand that fosters all forms of exploitation of persons,

especially women and children, and that leads to trafficking.477

As much as the prevention is required, equal importance needs to be given to the rehabilitation of

the already victimized community. The proper plan needs to occur that can be improvised. It

cannot be ignored that the some of the already existent NGOs are doing excellent wok for the

rehabilitation but the governments at an international level need to come up with cooperation

methods that help in providing better rehabilitation of the trafficked victims. The International

Labour Organization has come up with the Model based on the Centre for the Protection of

Children’s Rights Foundation. It discusses about the model keeping in mind various factors.

CPCR, alongside others, campaigned for the legal reform in support of the following measures:

477 Id.
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 Decriminalization of all victims of abuse and trafficking

 Higher Penalties for abusers, including traffickers

 Amendment of criminal procedures to include a child friendly and sensitive approach

 Strengthening of recovery services for victims to reduce and/or prevent negative

repercussions from the legal process. 478

It will be ignorance to say that human trafficking only affects poor or economically weaker

countries. It is true that these countries are the worst victims of any kind of organized crimes,

reasons being – poor governance, lack of machinery to implement national and international laws

and meager human resource development. It is only humane conscience of the perpetrators and a

general purpose to combat these crimes that can revive the situation and bring it out of the depths

of abysmal darkness. Hence, the impression casted should be enough to answer the question

asked in the heading of this paper.

478 Rehabilitation of the Victims of Child Trafficking: A Multidisciplinary Approach available at
http://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_bk_pb_63_en.pdf
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WOMEN’S CRY STILL UNHEARD: “A CRITICAL ANALYSIS”

- SUNAYANA BHAT & GAGAN GOYAL 479

ABSTARCT

The position of women in our country is on high roads of success but the evils which are

prevailing in the society have made a women’s life a battle for survival and dignity each day.

This paper mainly focuses on ‘Prostitution’ which is one of the biggest and fast growing social

evil in our society. It’s an unpleasant scenario which is harming the innocent women. This

research paper disuses whether prostitution should be legalised or not? The definition of

prostitution is still vague ambiguous. It is the use of one’s body for sexual purpose in return for

payment of consideration.  It is an activity which is highly being practised in most of the

metropolitan cities of our country for urge to earn more and more money. The paper highlights

the disadvantages of illegal activities like Brothels, pimping and sex soliciting. The laws in India

are not strictly enforceable and there are no actual appropriate laws which prevent and protect a

women. Further this paper discusses Prostitution laws in USA and its implication. This research

paper shall also recommend the adoption of strategies to curb this social menace and providing a

dignified position to women.

INTRODUCTION

In short words prostitution is an activity performed for exchange of money. It is the oldest

profession of the world.480It can be defined as “the sexual exploitation or abuse of persons for

commercial purposes or for consideration in money or other form in return”.481 The person who

performs such an act is known as a ‘prostitute’. 482 The term prostitution itself is very

479 SCHOOL OF LAW CHRIST UNIVERSITY, BANGALORE
480 Pratik Goyal, Prostitution in India: Understanding the conditions of prostitutes also available at
http://www.youthkiawaaz.com/2011/03/prostitution-in-india/ last accessed on (8/03/2015)
481 “Prostitution : Legal Provisions in India” also available at http://www.gangothri.org/node/9 last accessed on
(8/03/2015)
482 Kaustubh Nandan Sinha, Prostitution in India, “The problem of “Prostitution” an Indian perspective” also
available at < http://www.legalserviceindia.com/article/l269-Prostitution-in-India.html>  last accessed on
(8/03/2015)
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ambiguous, vague and hypocrisies.483 If we look into this aspect in practical terms it refers to

using a skill or ability in an inappropriate and unrespectable manner.484 It is a criminal act

including exchange and trade or barter sexual acts with the hopes of the receipt of economic gain

or opportunity.485 It is defined as the sexual intercourse for exchange of money.486

PROSTITUTION IN INDIA

Our country is supposed to outlaw prostitution in order to protect human rights. This as

mentioned above is the oldest form of trade.487 Here prostitution happens behind closed doors

exploiting the women and minors.488

The types of Prostitution:

Basically prostitution is sexual exploitation and it includes489:

i) Street prostitution: This is a form of prostitution where trade goes on in public, the

prostitutes venture into the public to ply their trade.490

ii) Brothel houses: They are places where the act takes place. Men come here and pay to

perform sexual activities.491 It is a house or a place where prostitutes are available.492

483 TIME magazine in the Aug. 23, 1971 article "Reflections On The Sad Profession" also available at
http://prostitution.procon.org/view.answers.php?questionID=000116 last accessed on (8/03/2015)
484 Prostitution also available at http://www.merriam-webster.com/dictionary/prostitution last accessed on
(8/03/2015)
485 Admin, Prostitution also available at http://sex-crimes.laws.com/prostitution last accessed on (8/03/2015)
486 Random House Dictionary of the English Language,’prostitution’ also available at
http://www.jstor.org/stable/10.1086/324390 last accessed on (8/03/2015)
487 Nicole J. Karlebach, Recognizing Women 's Worth: The Human Rights Argument for Ending Prostitution in
India, Volume 28, Issue 2 also available at
http://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=1050&context=twlj last accessed on (8/03/2015)
488 Veena Poonacha, ‘sociology of prostitution’ Vol 27, No 14 also available on http://www.jstor.org/stable/4397761
last accessed on (11/03/2015)
489 ‘prostitution’ also available at http://www.womenslaw.org/simple.php?sitemap_id=148 last accessed on
(8/03/2015)
490 Joseph Petrocelli, ‘street prostitution’ also available at
http://www.policemag.com/channel/patrol/articles/2009/02/street-prostitution.aspx last accessed on (8/03/2015)
491 ‘brothel’ also available at http://www.thefreedictionary.com/brothel last accessed on (8/03/2015)
492 Wayne K. Roustan, “brothel is found in prembroke oines apartment” also available at http://articles.sun-
sentinel.com/keyword/brothel last accessed on (8/03/2015)
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iii) Escort services: An individual’s company, time and company which is available for

commercial setting. 493 in other words the person does not display the profession in

general public nor works in  Brothel houses but comes based on appointment.

iv) Bar Dancers: Due to poverty women tend to work in bars as bar dancers. They are at

times forced to have sex with the customers of the bar and at times it is voluntary to

earn money.494

v) Religious prostitutes:  In other words they are “Devdasis” (servants of god).495 This

was an ancient Hindu tradition wherein the devdasis ended up becoming mistress of

the patron.

vi) Call girls: They are prostitute’s available based on appointment and come to the place

of the clients address.496 They are said to be most attractive and most expensive

among the available prostitutes.

1. PROSTITUTION LAWS IN INDIA

In India it is very well known that the laws made are not enforceable or implied in a way that it is

effective. There are laws for prostitution which are applicable but not effective because we still

see women suffer and are not able to come out of this.

The 3 major laws are:

1. Suppression of Immoral Traffic in Women and Girl Act -1956.497

2. Prevention of immoral traffic act 1956.498

3. Immoral Traffic prevention act 1956.499

3.1 Prevention of immoral traffic act 1956

493 Admin , ‘the difference between prostitution services and escort services’ also available at http://sex-
crimes.laws.com/prostitution/the-difference-between-prostitution-services-and-escort-services (last accessed on
9/03/2015)
494 Kouwar, world awareness, ‘poverty, prostitution and dance bars’ also available at
https://jssherald.wordpress.com/2013/07/20/poverty-prostitution-and-dance-bars/ (last accessed on 9/03/2015)
495 Leah Hyslop, India’s ‘prostitutes of God’ also available at
http://www.telegraph.co.uk/expat/expatlife/8008562/Indias-prostitutes-of-God.html (last accessed on 9/03/2015)
496 ‘call girl’ also available at http://dictionary.reference.com/browse/call+girl (last accessed on 9/03/2015)
497 Supra Note 2.
498 Id.
499 Id.
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Under this act the law straddles between completely eradication and condoning the practise of

prostitution.500 The definition concentrates on third parties and not on the actual act to outlaw the

act.501

This act is currently prevailing and extends to whole of India. The main object of this act is not

to criminalise prostitution but punishes acts by third parties who are involved in proving people

to enter into prostitution.502

Section 3 of this act speaks about punishment for keeping a brothel or using the premises for

such business.503 In the case A.N. Roy, Commissioner of Police & others vs. Suresh Sham Singh,
504 wherein due to increase in trafficking  of minor girls and women Bombay the section 3 of the

act was to be enforced that is removal of brothels and sex trade.505

Section 5 of this act clearly specifies that a person who is induced or taken for the sake of

prostitution is punishable. We know there are laws which will punish such people but yet around

us so many women, the female lot is engaged in this business. Why? is the question here. The

reason is very simple, laws are applicable but people are not aware as to how make to use of  the

law.506

“Culture of poverty” is one of the main reasons for prostitution in India.507 In the growing

economy as the standard of living is rising, lifestyle of people begins to change and in order to

cope up with this lifestyle one needs money and to earn money person gets into prostitution.508

500 The Suppression of Immoral Traffic in Women and Girls (Amendment) Act, 1986, No. 44, Acts of Parliament,
1987, available at< http://socialwelfare.dehligovt.nic.in/immoral traffact.htm.>  last accessed on (9/03/2015)
501 Id.
502 The immoral traffic prevention act,1956 also available at http://www.protectionproject.org/wp-
content/uploads/2010/09/India_Acts_1986.pdf (last accessed on 10/03/2015)
503 Id.
504 A.N. Roy, Commissioner of Police & others vs. Suresh Sham Singh also available at
http://www.unodc.org/cld/case-law-
doc/traffickingpersonscrimetype/ind/2006/a.n._roy_commissioner_of_police_and_anr._v._suresh_sham_singh.html
?tmpl=old (last accessed on 10/03/2015)
505 Id.
506 Sharvari Karandikar, Lindsay Geinski, Jacquelyn ‘a qualitative examination on women available for prostitution
in Mumbai and India: role of family and acquaintances’ also available on
http://isw.sagepub.com/content/56/4/496.abstract (last accessed on 10/03/2015)
507 Adller,Poly, ‘Study of prostitution history and current effects in india’ also available at
http://www.lawteacher.net/free-law-essays/contract-law/study-of-prostitution-history-and-current-effects-in-india-
contract-law-essay.php (last accessed on 10/03/2015)
508 Id.
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People in our country are mostly uneducated and therefore do not know what is right and what is

wrong which indeed allows them to do any work blindly.

4. PROSTITUION LAWS IN U.S

There are 3 systems around the world in legal conception of prostitution. The 3 systems are

prohibitionist system the tolerations system and the system of legalised prostitution.509 In the U.S

struggle to decriminalise prostitution arose in the early 1970’s.510 The rise of women’s

movement and the empowerment of women increased with giving women equal rights and

protecting them.511 The beginning of this movement was by an act COYOTE (call off your old

tired ethics) was formed in San Fransico under the leadership of Margo. St.James. The basic

principles of this act was:

a) Public education

b) Decriminalisation

c) Normalization

Now coming to the main focus of this paper, prostitution is illegal in all parts of United States

except countries in Nevada sex trade is legal. There are federal, state and local laws based on the

jurisdictions.512 The major step was:

4.1 Decriminalisation of prostitution:

The main object of this was to treat prostitution like any other occupation.513 Here women have

an option to give their body or to consent their body to sell to customers.514 The North American

509 Jean D’cunha, ‘prostitution laws:ideological dimensions and enforcement practises, economic and political
weekly, Volume 27, No 17 (April 5,1992)
510 Ronald Weitzer ,Prostitutes' Rights in the United States: The Failure of a Movement, Volume 32, No.1 also
available at http://www.jstor.org/stable/4121439>  (last accessed on 10/03/2015)

511 Supra Note 15.
512 ‘what are prostitution laws in US?’ also available at http://sex-crimes.laws.com/prostitution/laws-prostitution
(last accessed on 10/03/2015)
513 Laura Barnett, Layne Casavant, ‘Prostitution: A review of legislations in certain countries’ also available at
http://www.parl.gc.ca/content/lop/researchpublications/2011-115-e.pdf (last accessed on 10/03/2015)
514 Norfolk Human Rights Examiner, ‘Legalization/decriminalization of prostitution in India:
what the west didn't tell you.
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Task Force Prostitution (NTFP)  was founded in 1979 which is an umbrella for prostitutes rights

organisations.515 Basically the goals of the NTFP were:

1. Revoke existing laws

2. When the prostitutes work for third parties they have a right to bargain with their

employers.

3. Awareness among the public regarding prostitution

4. Promotion about development of services of sex workers516.

4.2 INTERNATIONAL COMMITTE FOR PROSTITUTES RIGHTS

The main objective is to decriminalize the prostitution and to regulate third parties according to

standard business codes.517 The pillars of this committee are human rights, working conditions,

health, services , taxes and public opinion.

5. CRITICAL ANALYSIS

One of the debatable topics in the recent times is regarding the legalisation of prostitution in our

country. “Women’s Cry still unheard”,  here the author would like to tell both about legalisation

of prostitution and not legalising. When we talk about legalising prostitution we know that: In

India, prostitution is legal but other activites such as brothels, sex soliciting and pimping is

illegal.

Basically when there is consensus sex between people then according to law it is not wrong.

Individuals are the owners of their bodies and when they don’t have a problem then law will not

interrupt.518 Once prostitution is legalised it might begin to grow rampant but if the government

puts regular checks and makes compulsory licensing then it can be under control. Women get

into prostitution because of various reasons i.e. illiteracy, poverty etc but does making

prostitution resolve this? Prostitution should be viewed in a manner like any other occupation

515 Priscilla Alexander, ‘NTFP’ also available on< http://www.bayswan.org/NTFP.html> (last accessed on
10/03/2015)
516 Id.
517 World Charter for Prostitute Rights also available on http://www.bayswan.org/ICPRChart.html (last accessed on
11/03/2015)
518 Pranav. D. Agarwal, should prostitution be legalized in india or not? Also available at
http://www.quora.com/Should-prostitution-be-legalised-in-India-Why-or-why-not (last accessed on 11/03/2015)
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and legalising it will give such a platform, because women are free to choose what they want to

do and be given an option to what they will.519

In India the Prevention of immoral traffic act 1956 has not been effective mainly because of 2

reasons : as mentioned earlier that this act concentrates not on prostitutes but the third parties and

other reason is lack of resources, corruption and political will.520 Next legalisation will protect

the vulnerable sector of women.521 Once it is legalised it will have certain rules and principles

which will favour the people. For Eg: In Singapore  brothels the customers are provided with

condoms. Then legalising would eliminate middlemen and pimps, this industry earns around 8.4

billion dollars. If we take in the policy of taxation then the government can begin taxing which in

turn will channel money back and also protect the rights of sex workers.522 The other main

reason is to reduce child trafficking, which is increasing at a rapid rate across the country.523 Our

government can adopt :

1. Each sex worker should be registered.

2. Brothels should be licensed

3. Girls below the age of 18 years should not be allowed to enter the profession.524

In India the only prevailing law is the Prevention of Immoral traffic act 1956, who’s main

drawback is considering trafficking as prostitution but does not include International Policies and

guidelines.525 Hence, the government should take responsible measures and effective implication

after legalisation of prostitution.

519 Somini Sengupta, Economic Boom Fails to Generate Optimism in India, N.Y. Times.
520 India’s lack of national coordination in addressing trafficking and prostitution problems, accompanied by high
levels of corruption fueled by poverty, make enforcement of any laws on the issue extremely difficult.
521 Palash Krishna Mehrotra, Legalisation of prostitution will help protect women in india also available at
http://www.dailymail.co.uk/indiahome/article-2798508/legalisation-prostitution-help-protect-vulnerable-women-
india.html (last accessed on 11/03/2015)
522 Id.
523 Deeptesh, ‘why prostitution should be legalized?’ also available at http://www.slideshare.net/deepteesh/why-
prostitution-should-be-legalized?related=1 (last accessed on 11/03/2015)
524 Id.
525 Kamyani Bali mahabal, ‘should India legalize prostitution’ also available at
http://www.boloji.com/index.cfm?md=Content&sd=Articles&ArticleID=1655 (last accessed on 11/03/2015)



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

201

6. CONCLUSION:

In the light of the above discussion we conclude that the flourishing profession of prostitution

needs a very strong legislation i.e. legal framework in order to protect sex workers and  combat

unhealthy practises. We agree that prostitution in the country is not bad and harmful if there is a

limit and if it can be controlled with appropriate measures. Prostitution cannot be eradicated

completely but creating awareness among people and educating people would decrease the

number of people who would enter this profession.
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Democratic Movements in China: Tiananmen Square Crackdown and Subsequent

Restrictions on Flow of Information

Parikalp Gupta526

Introduction

On 4th June, 2014 China observed the 25th anniversary of the 1989 Tiananmen Square protests.

In this modern era of globalisation China has emerged as an economic and military power strong

enough to influence the entire world by its actions. It, however, becomes important for us to

understand as to how the nation faced a serious protest which started from the Beijing Spring and

finally culminated with a crackdown of the Tiananmen Square protests of 1989. ‘Twenty five

years later, the event is still sensitive in China’.527 This makes it more important for us to

understand as to how a movement led by students ‘who were campaigning for dialogue to bring

political reforms and an end to corruption’528 emerged from the Peking University, in north-

western Beijing in the summer of 1989 and spread to the wider areas igniting the nation and

inspiring people across social divides ‘as they demanded free speech and an end to the rampant

corruption of the ruling Communist Party of China (CPC), then under Deng Xiaoping.’529

This paper seeks to present as to how the protests started and what were the immediate causes

that led to it. In the later part, this paper focusses more on how China has been able to curb down

the spread of the protests and has been able to blemish it from the memories of the current

generations through restricting media accesses and widespread censorships.

An analysis has also been put forward as to what steps could have been taken to subdue the

protests without resorting to violence and infringing the fundamental rights of its own citizens,

who were supposed to be its comrades.

526 Student of 2nd year at the National Law University, Jodhpur
527 Yu detained, THE HINDU (May 09, 2014), http://www.thehindu.com/news/international/gao-yu-
detained/article5990184.ece.
528 For Tiananmen leader, a permanent exile, THE HINDU (June 05, 2014),
http://www.thehindu.com/news/international/world/for-tiananmen-leader-a-permanent-exile/article6083033.ece.
529 Remembering Tiananmen, THE HINDU (June 01, 2014), http://www.thehindu.com/todays-paper/tp-features/tp-
sundaymagazine/remembering-tiananmen/article6070757.ece.
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Events prior to Tiananmen Square protests of 1989

Once a country governed by dynasties, China has endured countless invasions, bloody uprisings,

dictatorships, civil wars, and shifts in power and philosophies.530 After much confusion and strife

over the past two centuries, the Communist regime, initially led by Mao Zedong (Mao),531 took

control and grew to become the largest Communist Party in the world.532 Maintaining control

over the PRC has not always been an easy task, however, and the people have had to endure the

consequences of grave mistakes committed by the government.533

After the ‘mistakes of the Great Leap Forward and the Cultural Revolution’ 534 which were

committed by Mao, the people lost their faith and belief in the government, slowly igniting the

flame of protest. Though, by many objective criteria, the Great Leap Forward, which ‘originated

from a combination of inexperience and arrogance’535 was a much greater disaster for the

Chinese people than was the Cultural Revolution.536 In order to understand the Tiananmen

Square incident of 1989, it is important to first have a brief look at a few other events marking

the upsurges of Chinese nationalism that occurred in China in the 20th century. The events are the

May Fourth Movement of 1919, the Tiananmen Square Incident of 1976 and the Beijing Spring

of 1977 and 1978.537 The Tiananmen Square incident not being the first one in late 20th century,

even in  late 1985, and again in late 1986, Beijing and Shanghai emerged as the site of protests

where ‘Students carried banners with slogans such as “Law, Not Authoritarianism” and “Long

Live Democracy”.’538

530 See John King Fairbank, The United States And China, 219,222-23,226,235-36 (4th ed. 1979)
531 Id at 276.
532 See Supra 4 at 276-89,370-75,408-10,440,444,446.
533 Supra 4 at 440.
534 See William A. Joseph, A Tragedy of Good Intentions, MODERN CHINA, Vol. 12, No.4 419-457 (Oct., 1986)
535 Id at 424.
536 Supra 8 at 420.
537 See Reference Material, DUI HUA FOUNDATION available at http://www.duihuaresearch.org/ ; Also see Resources,
UNIVERSITY OF SOUTH CALIFORNIA US-CHINA INSTITUTE available at http://china.usc.edu/resources ; Also see
National Security Archive, THE GEORGE WASHINGTON UNIVERSITY available at
http://www2.gwu.edu/~nsarchiv/NSAEBB/NSAEBB16/#7-11
538 The National Security Archive, Tiananmen Square, 1989: The Declassified History, THE GEORGE WASHINGTON

UNIVERSITY, http://www2.gwu.edu/~nsarchiv/NSAEBB/NSAEBB16/#7-11.
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The May Fourth Movement

The May Fourth Movement was a cultural, and political and most importantly an anti-imperialist

movement. It grew out of student demonstrations in Beijing on 4 May 1919, who were protesting

the Chinese government’s response to the Treaty of Versailles to be signed on 28 June 1919,

which allowed Japan to receive the former German holdings of the Shandong region, after the

Siege of Tsingtao by Japan and the United Kingdom.

Putting in the word of scholar Rana Mitter in his book ‘A Bitter Revolution: China’s struggle

with the modern world’, the political atmosphere around 1919 was ‘at the centre of a set of ideas

that has shaped China’s momentous twentieth century’ resulting in the upsurge of national

protests marking the Chinese nationalism. All this resulted in a remarkable shift from cultural

activities towards political mobilization, involving a move towards a populist base and not the

intellectual elites.

The term ‘May Fourth Movement’ also refers to the period during 1915-1921 which is

prominently known as the New Culture Movement. The movement was also influenced by the

March movement of Korea (1919), the Russian revolution (1917), which brought an upsurge in

the feeling of nationalism among the emerging middle class and more prominently among the

cultural leaders. After few years, following the official abandonment of Legalism in China after

the Qin Dynasty, it was believed by a section of society that traditional Confucian values, which

focused on the cultivation of virtue, weakened the political system of the nation. Chinese

nationalists called for rejection of traditional values and associated democracy with science

anthropomorphizing these western ideals as Mr. Science and Mr. Democracy in order to

strengthen the new nation, a concept which has influence over the Chinese political movements

till date. It was Chinese magazine La Jeunesse (or New Youth) which played an important role in

initiating this New Culture Movement.

The Tiananmen Incident of 1976

The Tiananmen Incident of 1976 or the April 5th Movement took place on 5th April 1976 at the

Tiananmen Square in Beijing, marking the long-delayed end to the sufferings of the Cultural

Revolution. The incident occurred after the Nanjing Incident or Nanjing Anti Cultural Revolution

Force Movement, a movement sparked by Nanjing University faculty members and students,
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opposing the Cultural Revolution that occurred in Nanjing, China. This movement soon spread

countrywide and ultimately led to the occurrence of the Tiananmen Incident.

Zhou Enlai was the first Premier of the People’s Republic of China and was an able diplomat and

was respected among the people for his attempts at mitigating the Red Guards’. The protest was

prompted by the death of Premier Zhou Enlai, on 8th January 1976 due to failing health after

certain section of people inclined toward Zhou Enlai disapproved of the restrictions on the

mourning of his death and the reluctance of the government to acknowledge the same. They

started pouring into Tiananmen Square to protest against the government after Mao attacked the

idea of having Zhou declared a great Marxist as Mao worried that the mourning might later lead

to expressions directed against him and his policies, specially the forward movement of the

Cultural Revolution.

On the night of 5th April, the militia encircled the square and trashed the mourners away from the

monument. Four thousand people were arrested and a few are also allegedly beheaded.

The Central Committee of the Communist Party labelled the protests as counterrevolutionary and

dismissed and house arrested in Guangzhou the then-Vice Premier Deng Xiaoping, who was

accused of planning the event. The Central Committee’s decision was reversed after Deng

Xiaoping came to power in 1978 after Mao’s death and the disbanding of the Gang of Four. The

protest later came to be officially hailed as a display of patriotism under Deng Xiaping.

Beijing Spring

The Beijing Spring refers to a period of political liberalization during 1977 and 1978 in the

People’s Republic of China. It was a period in which the Chinese people were allowed greater

freedom to criticize the government compared to what they had previously been allowed under

the government of the People’s Republic of China. It is important to observe almost the whole of

this criticism was against the Cultural Revolution or the Great Proletarian Cultural Revolution,

the brainchild of Mao through which he sought to enforce communism by imposing Maoist

orthodoxy and removing capitalist and cultural thoughts from Chinese society.

The movement got its voice with the writings and arts on a long wall on Xidan Street of Xicheng

in Beijing, which turned into the focus for expression of democratic dissent. This came to be
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known as the Democracy Wall Movement. Later, this wall was stripped and its use as a forum for

expression of dissent was prohibited.
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The Tiananmen Square Protest of 1989

“Lies written in ink cannot hide facts written in blood.” - Chinese writer Lu Xun, writing about

the suppression of protests in Tiananmen Square in 1926.

“By 1989, Party General Secretary Zhao Ziyang and Premier Li Peng had sought to cool China’s

economy and impose an austerity program. Inflation was high, more people had been charged

with official corruption, and rumours abounded that the families of party-state leaders were

unfairly cashing in on their connections.”539 In 1989 economic and political reforms were stalled,

inflation was in double digits, and it was widely believed that corruption was rampant in the

Communist Party.540

Immediate Cause

Hu Yaobang was the general secretary of the Chinese Communist Party (CCP), a pro-reform

figure and was tolerant to the demonstrators and the intellectuals who supported them. He had

been ‘ousted as Party general secretary by Deng and other hardliners’541 due to differences of

ideology and after his death on 15th April542, the students took to the streets to remember him and

seized an opportunity to criticize his successors, as the students had started regarding him as a

hero after his dismissal in 1987.

‘China’s Communist leaders were split over how to respond, with moderates led by party general

secretary Zhao Ziyang eventually losing. Zhao last appeared in public on May 19, pleading

tearfully on the square for the students to go home before being ousted and confined under house

arrest until his death in 2005.’543

539 China - Tiananmen Square, UNIVERSITY OF SOUTH CALIFORNIA US-CHINA INSTITUTE,
http://china.usc.edu/assignment-china-tiananmen-square.
540 Teresa Wright, State Repression and Student Protest in Contemporary China, 1999 CHINA Q. 142 (1999)
541 Why is Tiananmen Square a centre of protests?, THE HINDU (May 31, 2014), http://www.thehindu.com/todays-
paper/tp-in-school/why-is-tiananmen-square-a-centre-of-protests/article6067390.ece.
542 See Ian Johnson, ‘You Won’t Get Near Tiananmen!’: Hu Jia on the Continuing Crackdown, THE NEW YORK

REVIEW OF BOOKS (June 02, 2013), http://www.nybooks.com/blogs/nyrblog/2014/jun/02/you-wont-get-near-
tiananmen-square-talk-hu-jia/.
543 Tiananmen Square demonstrators haunted by unrealised dreams, THE HINDU (May 27, 2014),
http://www.thehindu.com/todays-paper/tp-in-school/tiananmen-square-demonstrators-haunted-by-unrealised-
dreams/article6050564.ece.



INTERNATIONAL JOURNAL OF ADVANCE CONTEMPORARY
RESEARCH ( ISSN 2394-9503)

March 2015

208

Tiananmen Square

The students had ‘started moving into the Tiananmen Square for protests where thousands later

went on hunger strike.’544 The students resisted government efforts by blocking troops from

entering parts of the city.545 The students came from most of the provinces of China to take part

in the demonstration, where they started living in tents. Initially, the leaders tolerated the

demonstration. However, a visit to People’s Republic of China (PRC) by Mikhail Gorbachev,

leader of the U.S.S.R., had been scheduled in May which would have brought many foreign

journalists and broadcasters to Beijing. This made the Chinese government apprehensive,

anticipating bad publicity due to the demonstration after which the students were requested to

leave Tiananmen Square, which the students refused. ‘A 27-foot-tall copy of the Statue of

Liberty referred to as the Goddess of Democracy was erected on 30 May, 1989 at Tiananmen

Square’546 facing the portrait of Mao Zedong hanging on the wall of the Forbidden City.547

Hundreds of thousands of city residents lined the streets to watch and express their support.548

Simultaneous demonstrations had also started in 15 other cities demanding freedom of speech,

assembly and the press and free elections and an end to corruption and nepotism.

Crackdown

Eventually, the Martial law was imposed on May 20, 1989.549 On the night of 3rd June, people in

Tiananmen Square were warned to return home through loudspeakers or else they suffer serious

consequences.550 Hundreds were killed after the People’s Liberation Army was sent in to crush

the student’s protests and clear the Tiananmen Square on the night of 3rd June and the early

morning of the next day. Hundreds of ordinary Beijing residents, who had come out to support

the calls for democracy and against corruption of leaders, were killed around the city as the

544 THE WASHINGTON POST (May 18, 1989) at A1.
545 THE NEW YORK TIMES (June 03, 1989) at A1.
546 Beijing Reports Arrest of 11 Protesters, THE NEW YORK TIMES (May 31, 1989),
http://www.nytimes.com/1989/05/31/world/beijing-reports-arrest-of-11-protesters.html.
547 Tiananmen Square demonstrators haunted by unrealised dreams, THE HINDU (May 27, 2014),
http://www.thehindu.com/todays-paper/tp-in-school/tiananmen-square-demonstrators-haunted-by-unrealised-
dreams/article6050564.ece.
548 Supra 14.
549 Beijing Reports Arrest of 11 Protesters, THE NEW YORK TIMES (May 31, 1989),
http://www.nytimes.com/1989/05/31/world/beijing-reports-arrest-of-11-protesters.html.
550 Dorothy Perkins, “Tiananmen Square Massacre” Encyclopedia of China: The Essential Reference to China, Its
History and Culture. FACTS ON FILE, 2000 available at
http://www.fofweb.com/History/MainPrintPage.asp?iPin=china02380&DataType=WorldHistory&WinType=Free.
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troops moved in, firing at will.551 ‘The events in the square, including the massacre, were

covered by American Cable News Network, CNN.’552

All this was done at the behest of the CCP, under the orders of Deng Xiaoping after the

Politburo Standing Committee of the CCP met with the party’s ‘Elders’ headed by Deng on 2nd

June and decided to clear Tiananmen Square by force.553

The imposition of martial law culminated with clashes between thousands of citizens and the

People's Liberation Army (PLA) which used to ‘carry out the wills of the party,’554 resulting in

the slaughtering, beating, and arrest of numerous citizens on June 4, 1989.555 ‘By 4 June the

Square had been cleared, and hundreds, if not thousands, lay dead.’556 The Chinese government

estimates more than 300 fatalities. Western estimates are somewhat higher.557 Thousands of

demonstrators were arrested, imprisoned while some student leaders were able to flee abroad.558

After the crackdown of the pro-democracy demonstrations and brutal suppression of the

students, ‘over 300,000 troops with tanks maintained control of Beijing’.559 Following this

bloodshed, troops continued to arrest dissidents and quell disturbances.560 It should be critically

observed that ‘People’s Republic of China Premier Li Peng praised the soldiers’ actions’,561

banned the student and worker groups that led the mass pro-democracy demonstrations, and also

permitted troops to use force against the ‘counter-revolutionaries and violence.’562

551 China crackdown ahead of Tiananmen anniversary, THE HINDU (June 03, 2014),
http://www.thehindu.com/news/international/world/china-crackdown-ahead-of-tiananmen-
anniversary/article6078643.ece.
552 See Mike Chinoy, How covering June 4 Tiananmen Square crackdown kicked off ‘CNN Effect’, CNN (June 04,
2014), http://edition.cnn.com/2014/06/01/world/asia/tiananmen-chinoy/.
553 See Zhang Liang, The Tiananmen Papers: The Chinese leadership’s decision to use force against their own
people—in their owns words 357 (2001)
554 John F. Cooper, Defining Human Rights in the People’s Republic of China 58 (1988)
555 Jeffrey A. McCredie, Human Rights Concerns in the People’s Republic of China: An Appraisal of Recent Events,
3 TEMP. INT’L & COMP. L.J. 217 (1989)
556 Supra 14.
557 Jay Mathews, the Myth of Tiananmen, COLUMBIA JOURNALISM REVIEW (June 04, 2010),
http://www.cjr.org/behind_the_news/the_myth_of_tiananmen.php?page=all.
558 Supra 24.
559 THE WASHINGTON POST (June 18, 1989) at A1.
560 THE WASHINGTON POST (June 11, 1989) at A1.
561 THE WASHINGTON POST (June 09, 1989) at A1.
562 THE WASHINGTON POST (June 13, 1989) at A1.
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Following the harsh crackdown on political protest and autonomous organization in the spring of

1989, the expression of alternative political views was silenced in China as virtually all

prominent dissidents were jailed, exiled, under surveillance or in hiding.563

Student Segregation

A typical feature observed during the Tiananmen Square incident was that a student separatism

was enforced by the students where ‘the security line, separating students and non-students, was

employed mainly because the students feared government repression. During every democratic

movement, the government said it was ‘chaotic’, that the demonstrators were ‘used’ by others.

The students had to be very careful, so the government couldn’t say they were inducing violence

or chaos, or that freedom leads to bad things.564

As predicted the Government always alleged that ‘the student movement was incited and

manipulated by non-students with unsavoury motives.’565

An influential student leader said that ‘In order to control the movement and keep it non-violent,

we needed a security line. From the April 5th Movement of 1976, when people gathered in

Tiananmen Square to demonstrate in memory of the late Premier Zhou Enlail, we learned that

the CCP may have plain-clothed agents who can burn a car or something else and later accuse

the people in the demonstration. This happened many times in PRC history, and happened again

in 1989.’566

Comment

While most people were shocked by the massacre, since students have always been highly

respected in China as the future leaders of the country. The majority of Chinese resent the

privileges enjoyed by the students at Beijing University and approved of the government

crackdown after the demonstrators failed to disperse.567

One thing is certain that it is the government which must be viewed as the main culprit in this

event. However, it needs to be looked into whether there were any options available to the

563 Supra 14.
564 Supra 14.
565 See Suzanne Pepper, Civil War in China, 42-90 (1978)
566 Supra 14.
567 Supra 24.
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government which could have avoided such bloodshed. It can be said that had the students been

willing to follow a dialogue process and abide by democratic procedures, they could have left the

Square when they were asked to after the assurance of dialogue with the government. The paper

already shows that the demonstrators had been warned by loudspeakers of serious consequences

in case they didn’t leave the square by 3rd June. It is also true that many veterans and

intellectuals, among whom a few had been Red Guards during the Cultural Revolution, aware of

the government’s modus operandi, advised the demonstrators to leave or face violence.

Aftermath of the Protests

China officially maintains the protests were a ‘counter-revolutionary riot’, a description that

rankles with the parents and relatives of the protesters, who saw themselves as patriots and

nationalists fighting against official corruption and authoritarianism.568

‘The PRC endured nearly three years of political isolation and economic sanctions. However, the

government continued to pursue a policy of strict repression of dissent.’569

There was a great deal of arbitrary summary justice. People were often arrested without

sufficient evidence. Trials were closed to the public, often, even to the families of the accused.

Defence lawyers were expected to persuade their clients to admit guilt and plead for the mercy of

the court.570 Defendants had been held in detention for periods ranging from thirteen to nineteen

months571 though China’s Criminal Procedure Law limited the maximum period to five and a

half month. Trials held in the first two months of 1991 had resulted in sentences ranging from

two to thirteen years for students and intellectuals.572

Present Scenario

Every year, number of people ranging from lawyers, civil rights activist and even ordinary

citizens, who are perceived as being politically active are detained ahead of the anniversary.573

The repercussions of such perceived ‘subversion’ include harsh prison sentences, expulsion from

568 Crackdown in China ahead of Tiananmen anniversary, THE HINDU (June 04, 2014),
http://www.thehindu.com/todays-paper/tp-international/crackdown-in-china-ahead-of-tiananmen-
anniversary/article6080237.ece.
569 Supra 24.
570 Tom Grunfeld, Human Rights and the People’s Republic of China, 9 TOURO INT’L L. REV. 71 (2001)
571 Robin Munro, Rough Justice in Beijing, 10 UCLA PAC. BASIN L.J. 77 (1991-1992)
572 Ibid.
573 Supra 42.
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the country, or loss of jobs or businesses.574 The Chinese government has often used the vague

charge of “state secrets” to detain critics.575

Anticipating protests on the eve of the 25th anniversary of the crushing of pro-democracy

protests in Tiananmen Square that happened in 1989, the government put in additional police on

the streets and detained government critics576 in order to control the situation and make sure that

the protests don’t go overboard. ‘In China, the official verdict on the movement and the

crackdown remains what it was in 1989. Then, the government said patriotic students were used

by black hands supported by foreign entities.’577

As if the Incident never happened!

An Analysis and Critique of the measures taken by China to control the flow of information in

terms of the protests.

It is said that if you want to exercise control over the state, you first need to exercise control over

the people’s mind. In furtherance of this motive and also to curb any future protests, topics such

as questioning the legitimacy of communist party rule, questions regarding the independence of

Taiwan/Tibet, the event of Tiananmen Square and any such issue including the criticism of the

government's policies and actions are strictly forbidden to be written or publicly spoken about.578

The greatest initial impact has been on the country's closed political system, threatening the

control of the CCP over the state apparatus. The CCP's one-party dictatorship is maintained by

two pillars: the coercive measures enforced by the army, police, and judicial institutions; and

press censorship.579

574 Chinese Dissident Prints Copies of Banned Internet Journal, Is Arrested, THE FREEDOM FORUM ONLINE

(September 07, 1999), http://www.freedomforum.org/international/1999/9l/qi.asp.
575 Gao Yu detained, THE HINDU (May 09, 2014), http://www.thehindu.com/news/international/gao-yu-
detained/article5990184.ece.
576 Security tight on eve of Tiananmen anniversary, THE HINDU (June 04, 2014), http://www.thehindu.com/todays-
paper/tp-in-school/security-tight-on-eve-of-tiananmen-anniversary/article6079608.ece.
577 Talking Points, UNIVERSITY OF SOUTH CALIFORNIA US-CHINA INSTITUTE, available at
http://china.usc.edu/ShowArticle.aspx?articleID=3342#hardline.
578 See AMNESTY INTERNATIONAL ANNUAL REPORT 2000: CHINA (2000) available at
http://www.amnesty.org/en/library/asset/POL10/001/2000/en/20799676-dfca-11dd-8e17-
69926d493233/pol100012000en.pdf ; See also HUMAN RIGHTS WATCH, WORLD REPORT 2000 available at
http://www.hrw.org/legacy/wr2k/Asia-03.htm#TopOfPage.
579 Jianhai Bi, The Internet Revolution in China, 56 INT’L J. 421 (2000-2001)
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Role of Internet

Some say Internet, like water, is simultaneously vital and dangerous. It can be said that Internet

is in the form of a ‘social revolution, because the ordinary people assume an unprecedented role

as agents of change and because new social formations are among its most profound

outcomes.’580 It has been an indispensable tool when it comes to spread of knowledge and

information. Still, ‘unlike most Western countries, the government strictly controls the media in

communist China.’581

More than 3000 website domains are blocked in China (excluding Hong Kong and Macau)582

including Twitter and Facebook.583 Still, a growing number of people have been trying to gain

access to these social-networking services to hold uncensored conversations with people around

the world through proxy servers and other bypassing mechanisms to circumvent the censorship

system, known as the ‘Great Firewall of China’.

Modus Operandi

All Internet companies operating within Chinese jurisdiction—domestic or foreign—are held

liable for everything appearing on their search engines, blogging platforms, and social-

networking services. They are also legally responsible for everything their users discuss or

organize through chat clients and messaging services. ‘Website builders in China must register

with the State Secrets Bureau, and companies also have to register with the authorities for

approval to use software.’584 In this way, the government hands many censorship and

surveillance tasks to private companies that face license revocations and forced shutdowns

should they fail to comply.585

In times of crisis, when the government wants to ensure that people cannot use the Internet or

mobile phones to organize protests, connections are shut down entirely or heavily restricted in

580 Guobin Yang, The Power of the Internet in China: Citizen Activism Online, 213 (2009)
581 See U.S. Department of State, 106th Congress, Country Reports on Human Rights Practices for 1999-Volume I
1036-1037 (China) available at http://www.gpo.gov/fdsys/pkg/CPRT-106JPRT63935/html/CPRT-106JPRT63935-
VolumeI.htm.
582 See Online Censorship in China, https://en.greatfire.org/ (last accessed February 23, 2015).
583 See China blocks Web sites ahead of Tiananmen anniversary, CNN (June 02, 2009),
http://scitech.blogs.cnn.com/2009/06/02/reports-china-blocks-web-sites-ahead-of-tiananmen-anniversary/.
584 Supra 53.
585 Rebecca MacKinnon, China’s “Networked Authoritarianism, JOURNAL OF DEMOCRACY, Vol 22, No 2 (April
2011)
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specific locations.586 Apart from this a network of surveillance is also used to monitor and censor

any content which the Chinese people can learn, discuss and analyse, a network which is

contributed to by the corporates and websites through a sort of ‘self-discipline’ mechanism.

Rebecca MacKinnon has summed up the application of the concept of authoritarian deliberation

specifically to Chinese cyberspace which identified four main deliberative spaces:587

1) “Central propaganda spaces,” meaning websites and forums built and operated directly

by the government;

2) “Government-regulated commercial spaces,” meaning websites and other digital

platforms that are owned and operated by private companies but subject to government

regulation, including elaborate requirements for content censorship and user surveillance;

3) “Emergent civic spaces,” meaning websites run by non-governmental organizations and

non-commercial individuals, which are censored less systematically than commercial

spaces but are nonetheless subject to registration requirements as well as intimidation,

shutdown, or arrest when authors cross the line or administrators fail to control community

conversations; and

4) “International deliberative spaces,” meaning websites and services that are hosted

beyond Chinese- government jurisdiction—some of which are blocked and require

circumvention tools to access—where content and conversations not permitted on domestic

websites can be found, and where more internationally minded Chinese Internet users seek

to conduct conversations with a broader global public.

An impact assessment needs to be clearly made as to what all is being lost in this process of

curbing of information flow. Apart from the most important impact that is the violation of

fundamental rights, it is also important to look at the direct and indirect losses caused to the

economy due to it. ‘Tight restrictions could hinder China's e-commerce and make cross-border

transactions difficult.’588

586 Ibid.
587 Ibid.
588 Supra 53.
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Graver Actions

Generally, the human rights activists and domestic and international journalists are the main

targets of cyber-attacks and ‘there exists a pervasive fear among journalists, filmmakers, Internet

Web site creators, and anyone else who may convey a message that might be unacceptable to the

government of the PRC’589 but the common people also bear its brunt, whether knowingly or

unknowingly. In a recent interview, Louisa Lim, the author of ‘The People's Republic of

Amnesia’, a book that offers insights into crucial turning points in modern Chinese history,

stated that, ‘If you look at those protest movements from inside China, they look quite different.

Chinese propaganda has used these movements to say to people, “Look what happens when you

give in to a democratic movement. It leads to chaos and destabilization”.’590

Rebecca MacKinnon, while disagreeing from Deibert and Rohozinski, has argued that the

Chinese authority has been indulging not into just filtering and internet café surveillance but has

been actively involved in, namely the second- and third-generation controls, constructing a legal

environment which legitimises informal information control and even warrantless actions

including direct physical action to silence individuals or groups.591

It needs to be ensured that the internet and telecommunication regulation is not arbitrary but

transparent and accountable. Free and democratic political discourse will only follow when these

policies are open to reform. Without a voice for opposition, dissent, and reform movements, it

will be difficult to uphold the battle for real democracy. Still it is important to observe that ‘the

average Chinese citizen enjoys significantly more personal freedom today than ever before’592

though ‘freedom of speech, as a whole, remains elusive.’593

Though the importance of media cannot be undermined because of its contributions in the spread

of information. It also needs to be observed that due to the paucity of evidences, the media at

certain incidences resorted to versions of distorted witnesses and has published a few facts

without corroborating the figures. ‘The resilient tale of an early morning Tiananmen massacre

589 Shauna Emmons, Freedom of Speech in China: A Possibility or a Prohibition, 23 LOY. L.A. INT’L & COMP. L.
REV. 240 (2001)
590 Book Talk, Louisa Lim revisits Tiananmen, 25 years after the Chinese crackdown, NATIONAL GEOGRAPHIC

DAILY NEWS (June 01, 2014), http://news.nationalgeographic.com/news/2014/06/140601-china-tiananmen-square-
louisa-lim-anniversary/.
591 Supra 59.
592 Supra 63.
593 Supra 55.
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stems from several false eyewitness accounts in the confused hours and days after the

crackdown.’594 Such error subsume the pleas for truth about Tiananmen and also allow those

responsible for the murders to divert the attention from the important issues at hand which are

human rights violations, grossly disproportionate crackdown of protests and many more. For

instance, it is said that ‘by focusing in on the shortcomings of the Chinese government and by

not fully acknowledging their advances, the American press indirectly plays into the hands of the

fear mongers and China-bashers in the U.S. Congress and the media who are determined to make

China America's enemy of the moment.’595 This undermines the effectiveness of influencing the

consciousness of those around us and also those who shall read about this in the future. Media is

referred to as the fourth pillar of democracy and upholds the formidable responsibility to present

the correct picture and further the cause of justice.

Ignorance

A sad thing to notice is that the average Chinese citizen is unaware of these happenings and

would have barely heard of this information gap, sponsored by the government. Contributing to

the objective of the government, this makes it much less likely that a need for a revolutionary

political change is felt by a critical mass of them. The government has been able to successfully

steer the conversations and brush the facts by manipulating the circumstances, to such an extent

that even the brightest of the lot is not aware of his country’s history, though he thinks that he is.

No matter, whether people notice this or not, this remains one of the gravest issue in this whole

system.

This can be observed by looking at the fact that though, ‘all university students in China’s capital

now have high-speed Internet access. But when a documentary crew from U.S. public television

recently went onto Beijing university campuses and showed students the iconic 1989 photograph

of a man standing in front of a tank in Tiananmen Square, most did not recognize the picture at

all.’596

Right to Information is a basic tenet of human rights and a citizen should not be denied the

opportunity to know about its nation’s past. Such attempts and precautionary tendencies only

594 Supra 31.
595 Supra 44.
72 Supra 59.
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indicate that even today the government is not willing to give its citizens an opportunity to make

an informed choice. As it has been observed the freedom of speech, protest and information

cannot be curtailed as one rightly said that ‘the politics of monopolizing power by creating an

information vacuum inadvertently also heightens the fascination with and the consequent

explosive power of the information that has been banned.’597

Conclusion

The democracy protests were neither ‘counter-revolutionary’ nor a ‘riot’. They were a

spontaneous mass uprising, a jubilant national awakening, in which millions of students, workers

and professionals gathered peacefully in public squares around the country for weeks on end to

call for rights guaranteed to them by the constitution: freedom of speech, of the press and of

assembly and freedom to elect their leaders – basic liberties that the west takes for granted.598

Condemned by the international community, China faced strict economic sanctions for years599

but has been able to establish itself as the second largest economy. ‘American reaction to the

crackdown on peaceful and unarmed demonstrators and their supporters was swift. On June

5, it suspended government sales and weapons exports to China as well as military visits.’600

Talking about reconciliation of the people with the government, Wu'er Kaixi (former student

leader) said that ‘The Communist Party was forced to strike a deal with the Chinese people in

1992. The Party gave them the right to make money in exchange for political cooperation - the

deal worked.’601 However, the charismatic leader also said that ‘it was a lousy deal because both

economic freedom and political freedom is something that, to begin with, the Chinese people are

entitled to. Once you give people economic freedom, they will become a little bit more powerful

597 Lowell Dittmer, Review Article of the Tiananmen Papers (New York: Public Affairs, 2001), 2001 CHINA Q. 476
(2001)
598 Tiananmen Square 25 years on: ‘Every person in the crowd was a victim of the massacre’, THE GUARDIAN (June
01, 2014), http://www.theguardian.com/world/2014/jun/01/tiananmen-square-25-years-every-person-victim-
massacre?CMP=twt_gu.
599 See Statement on China (June 04, 1991, Weekly Compilation of Presidential Documents, p.717, 27 Weekly
Comp. Pres. Docs. i 1991 available at http://www.gpo.gov/fdsys/pkg/PPP-1991-book1/pdf/PPP-1991-book1-doc-
pg605.pdf.
600 Supra 51.
601 Tiananmen anniversary: To forget, or not to forget, that is a choice, CNN (June 04, 2014),
http://edition.cnn.com/2014/06/03/world/asia/china-tiananmen-remembered-jiang/
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and they want more freedom. Because they want to be able to protect the money they made, they

want rule of law, fair competition.’602

The government maintains that the last three decades of reform and opening up have given China

enormous achievements in social and economic development. Also the system of democracy and

rule of law have continued to strengthen. It believes that ‘socialism with Chinese characteristics’

model was suited to ‘China’s national conditions and the basic interests of the vast majority.’603

However, Human rights practice and ideology in China reveals that for many possible reasons,

individual rights are treated as subordinate to the Party and Communist interests.604

602 For Tiananmen leader, a permanent exile, THE HINDU (June 05, 2014), http://www.thehindu.com/todays-
paper/tp-international/crackdown-in-china-ahead-of-tiananmen-
http://www.thehindu.com/news/international/world/for-tiananmen-leader-a-permanent-exile/article6083033.ece.
603 See China defends Tiananmen crackdown on eve of 25th anniversary, REUTERS (June 03, 2014),
http://in.reuters.com/article/2014/06/03/china-tiananmen-idINL3N0OK28M20140603.
604 Supra 29
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Protecting Women’s Rights

Dr. Vijay Oak*

“Freedom cannot be achieved unless the women have been emancipated from all forms of

oppression” – Nelson Mandela

Introduction:

Human rights can flourish only in the society based upon principle of equality. Equality is a

complex concept and has variety of meanings. It includes equality before the law, equal

protection of laws and guarantee against an arbitrary act. Equality before the law is a negative

concept of British origin signifying everyone is absolutely equal before the law irrespective of

the difference in their circumstances. Equal protection of laws is a positive concept of American

origin signifying that the law shall be equal for those who are under equal circumstances.

Although preferential treatment to women prima facie goes against the concept of gender

equality in strict sense of the term, women deserve a special protection in law as they are the

victims of violation of a number of rights in male dominated societies.

Womens’ rights under international law:

Women constituting fifty per cent of the population have generally faced gender discrimination

in many parts of the world for years together. The Charter of the United Nations in its preamble

reaffirms faith in equal rights of men and women.  One of the purposes of United Nations is to

encourage respect for human rights and fundamental freedoms for all without distinction as to

race, sex, language or religion.605 On the basis of concept of gender equality, the Economic and

Social Council (ECOSOC) established a Commission on the Status of Women in 1946. This

Commission has covered a vast area of issues of equality of sexes ranging from  the political

rights of women, the nationality of married women, property and inheritance rights, parental and

guardianship rights and duties, domicile, status of unmarried mother, educational opportunities

for women, equal pay for men and women workers, rights of marriage, improvement of

economic status of women, the role of women in education, science and culture, issues of health

*Asst. Professor Vasantrao Pawar Law College, Baramati (India)
605 Art.1 (3) of the UN Charter
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care and protection of women and children in armed conflict.606 The General Assembly of

United Nations adopted a Convention on the Political Rights of Women.607 It provides that

women shall be entitled to vote at all elections on equal terms with men, contest elections to

public bodies established by national law and to hold all public offices. In 1979 the UN General

Assembly adopted the Convention on All Forms of Discrimination against Women. The

Convention defines discrimination against women as any distinction, exclusion or restriction

made on the basis of sex which has the effect or purpose of impairing or nullifying the

recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of

equality of men and women, of human rights and fundamental freedoms in the political,

economic, social, cultural, civil and in any other field.608 The signatories are put under obligation

to take all appropriate measures to eliminate discrimination against women education,

employment, health care, economic and social life and special problems of rural women.609

Womens’ rights in India:

Women in India are in different circumstances than the men and hence deserve more favorable

treatment through the instrument of law. Therefore even when a preferential treatment is given to

women or any affirmative action is taken in favour of women that will not amount to violation of

gender equality in its correct perspective.

Gender discrimination is the order of day in many countries including India. Women are

subjected to violence and denial of equal opportunity in different spheres of life. Millions of

women from different countries suffer violence and abuse in public as well as private spheres.

They live in conditions of abject deprivation and violation of even the most basic rights only for

the reason that they are women. Hence in present times it is necessary to appreciate the need of

protecting women’s rights as human rights.  On account of increasing incidents of female

foeticide in our country, women are virtually denied even the right to come into existence.

Another prominent area of gross violation of human rights in respect of women is human

trafficking.  Due to acute poverty, the parents hand over their daughters to strangers under the

pretext of marriage or employment. Then they become sex workers or prostitutes and do not

606 K.C. JOSHI, ‘International Law & Human Rights’,(Eastern Book Co. 2006), 335
607 Resolution 640/VII  of 1952
608 CEDAW, Art. 1
609 CEDAW, Arts. 10-12
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lodge complaints due to fear of starvation or a relative being get entrapped in legal prosecution.

The sex workers or prostitutes are vulnerable to exploitation at the hands of customers, the police

and also their employers. Lack of education and inequitable property and inheritance rights can

also disempower women, increase their vulnerability to being trafficked and limit their access to

health care and economic opportunities.610

Lack of property rights to women is also a kind of human right violation. In most of the Indian

families, women do not own property in their own names and do not get share of parental

property. The personal laws govern them. Due to weak enforcement of laws protecting them,

women continue to have little access to land and property. In fact, some of the laws discriminate

against women, when it comes to land and property rights.611

Women certainly constitute one of the most vulnerable groups of our population even today.

Since centuries together they have been the victims of discrimination and deprivation in our male

dominated society. Unfortunately besides discrimination in different spheres of life, today

women in India are becoming victims of violence and sexual harassment to a large extent. It is

saddening to see the plight of the women in India even in the 21st century. The brutal rape and

killing of Nirbhaya and growing incidents of acid attacks upon college going girls indicate that

women need to be given special protection in law.

Substantive equality approach in International Human Rights Law:

Women have always been marginalized universally. They have been denied educational and

employment opportunities at par with men. Even those in employment have to face

discrimination in wages and sometimes sexual harassment at workplace which is a gross

violation of their right to live with dignity.

610 Research Study on Human Right Violation of Victims of Trafficking Conducted by Social Action Forum for
Manvaadhikar available at http://ncw.nic.in/pdfreports/human_right_violation_of_victims_of_trafficking.pdf
as last accessed on 12/03/2015
611 Dr. T.R. Maruthi and Sridevi Krishna, ‘Violation of Human Rights of Women in India’, available at
http://jsslawcollege.in/wp-content/uploads/2013/12/Violation-of-Human-Rights-of-Women-in-India.pdf as last
accessed on 12/03/2015
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With the changing times although there has been formal removal of institutionalized

discrimination, yet the mindset and attitude ingrained in the subconscious have not been

erased.612

Women need to be treated equally in all spheres of life and not only in public sector but in

private sector also. However, this equality should be substantive equality rather than the formal

equality. Substantive equality approach was strongly advocated by Convention on Elimination of

All Forms of Discrimination against women, 1979 (CEDAW). The substantive equality approach

requires affirmative action or positive action on the part of the state for enhancing the enjoyment

of human rights by women. It also means non identical treatment to women due to their

biological differences. However women need to have some special rights even to the exclusion

of men. For instance women specific reproductive rights such as contraception and abortion.

These rights ought to be enforceable standalone right of concerned woman.613

In Vijay Lakshmi vs Punjab University And Others614 the Supreme Court observed that Rules 5

and 8 of Punjab University Calendar Volume III providing for appointment of lady principal in

Women's College or a lady teacher therein cannot be held to be violative either of Article 14 or

Article 16 of the Constitution, because classification is reasonable and it has a nexus with the

object sought to be achieved. In addition, the State Government is empowered to make such

special provisions under Article 15 (3) of the Constitution. This power is not restricted in any

manner by Article 16.

The substantive equality approach has also been endorsed by the US Supreme Court. In United

States v. Virginia615, Justice Ginsburg observed: "The heightened review standard our precedent

establishes does not make sex a proscribed classification. Supposed "inherent differences" are no

longer accepted as a ground for race or national origin classifications. Physical differences

between men and women, however, are enduring. "Inherent differences" between men and

women, we have come to appreciate, remain cause for celebration, but not for denigration of the

612.Hon’ble Mr. Justice Dipak Mishra, ‘Women Empowerment & Gender Justice’, available at
http://www.hcmadras.tn.nic.in/jacademy/Article/Women%20Empowerment%20and%20Gender%20Justice-
Dipak%20Mishra.pdf as last accessed on 18/08/2014
613 DIANNE OTTO, ‘Women’s Rights’ (Daniel Moeckli, et al.eds. International Human Rights Law, Oxford
University Press 2010),  355
614 (2003)
615 518 U.S. 515, 532-33 (1996)
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members of either sex or for artificial constraints on an individual's opportunity. Sex

classifications may be used to compensate women "for particular economic disabilities [they

have] suffered," to "promote equal employment opportunity," to advance full development of the

talent and capacities of our Nation's people. But such classifications may not be used, as they

once were, to create or perpetuate the legal, social, and economic inferiority of women."

Indian Constitution and Women’s rights:

Indian Constitution is certainly a forward looking living document. It is gender sensitive. It has

adopted substantive equality approach even before it was advocated in international human rights

law. The Constitution empowers the Parliament to enact a special law for women.616 Thus the

Parliament is empowered to take affirmative action in the interest of women. On the basis of this

power the Parliament enacted Protection of Women from Domestic Violence Act, 2005 and The

Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013

which is in tune with guidelines issued in Vishaka case617 but goes even further.

The Constitution directs the state to provide adequate means of livelihood to men and women

equally.618 It also provides for equal pay for equal work for both men and women and thereby

advocates gender equality.619

Judicial Response to Women’s rights:

In India the judiciary has always stood out as the protector and guardian of basic rights of the

people. In the area of women empowerment and gender justice, the judiciary has handed down

forward looking judgments strengthening the voice of subordinated women.

In C.B. Muthamma case620 the constitutional validity of Rule 8(2) of the Indian Foreign Service

(Conduct and Discipline) Rules, 1961 and Rule 18(4) of Foreign Service (Recruitment, Cadre,

Seniority and Promotion) Rules, 1961 was challenged before the Supreme Court. Rule 8(2)

required a woman member of the service to obtain permission of the Government in writing

616 Article 15 (3)
617 AIR 1997 SC 301
618 Article 39(a)
619 Article 39 (d)
620 AIR 1979 SC1858
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before her marriage is solemnized and any time after the marriage. Such member is required to

resign from the service if the Government is satisfied that her family and domestic commitments

are likely to come in the way of due and efficient discharge of her duties as a member of the

service. Further Rule 18(4) provided that no married woman shall be entitled as a right to be

appointed to the foreign service. The Supreme Court held that both these rules are violative of

Article 14, 16 and 21 of the Constitution.

In Maya Devi case621 the Supreme Court struck down the requirement that before applying for a

public employment a married woman shall obtain her husband’s consent being obstacle to

women’s equality.

In Thota Manikayamma622, the Court while interpreting Section 14 of the Hindu Succession Act,

1956 converting the women’s limited ownership into full ownership observed that Article 15(3)

relieves from the rigour of Article 15(1) and charges the State to make special provision to

accord to women socio- economic equality. It would mean that the court would endeavour to

give full effect to legislative and constitutional vision of socio-economic equality to female

citizen by granting full ownership or property to a Hindu female. As a fact Article 15(3) as a

forerunner to common code does animate to make law to accord socio-economic equality to

every female citizen of India irrespective of religion, race, caste or religion.”

In Savitha Samvedi vs. Union of India623,  it was held that the differentiation based on marital

status is wholly unfair, unreasonable and gender biased, and violates Article 14 of our

Constitution. The eligibility of a married daughter must be placed on par with an unmarried

daughter so as to claim the benefit referred to in the Railway Ministry’s circular restricting the

eligibility of married daughter of the retiring official for regularization. It is worth quoting the

common saying that a son is a son until he gets a wife; a daughter is a daughter throughout her

life. The apex court hence passed an order issuing direction to the Railway Ministry to grant

regularization of the Railway Quarter in favor of the first appellant, the married daughter.

621 (1986) 1 SCR 743
622 (1991) 4 SCC 312
623 1996 SCC (2) 380
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In Municipal Corporation of Delhi v. Female Workers (Muster Roll) & Anr.624, the Supreme

Court considered a question as to whether having regard to the provisions contained in Maternity

Benefit Act, 1961, women engaged on casual basis or on muster roll basis on daily wages and

not only those in regular employment were eligible for maternity leave. The Court while

upholding the right of the female workers to get maternity leave relied upon the doctrine of

social justice as embodied in Universal Declaration of Human Rights Act, 1948 and Article 11 of

the Convention on the elimination of all forms of discrimination against women held that the

provisions of the same must be read into the service contracts of Municipal Corporation.

In Gayatri Devi Pansari625, the Court upheld the Orissa government order reserving 30% quota

for women in the allotment of 24 hours medical stores as part of self-employment scheme.

In Ganduri Koteshwaramma and another vs. Chakiri Yanadi and another626 a bench of Justices R.

M. Lodha (as he then was) and Jagdish Singh Khehar  said that under the Hindu Succession

(Amendment) Act, 2005, the daughters are entitled to equal inheritance rights along with other

male siblings, which was not available to them prior to the amendment. The apex court said the

female inheritors would not only have the succession rights but also the same liabilities fastened

on the property along with the male members. The new Section 6 provides for parity of rights in

the coparcenary property among male and female members of a joint Hindu family on and from

September 9, 2005. The legislature has now conferred substantive right in favour of the

daughters.

"According to the new Section 6, the daughter of a coparcener becomes a coparcener by birth in

her own rights and liabilities in the same manner as the son. The declaration in Section 6 that the

daughter of the coparcener shall have same rights and liabilities in the coparcenary property as

she would have been a son is unambiguous and unequivocal," Justice Lodha, writing the

judgment, said.627

The Amendment Act 2005 crushed the exclusive citadel of male coparcenary in order to give

effect to the principle of equality enshrined in Part III of the Indian Constitution. The gender

624 (2000) 3 SCC 224
625 AIR 2000 SC 1531
626 (2011) 9 SCC 788
627 Available at http://courtverdict.blogspot.in/2011/10/sc-hindu-woman-entitled-to-equal.html as last accessed on
18/08/2014
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discrimination in the Mitakshara coparcenary has been completely wiped off by raising the status

of female members of the Hindu joint family equal to that of the male coparceners.628

In Medha Kotwal Lele and others vs. Union of India and others629, while lamenting the sloppy

implementation of Vishaka guidelines, the Supreme Court observed that as a largest democracy

in the world, we have to combat violence against women. We are of the considered view that the

existing laws, if necessary, be revised and appropriate new laws be enacted by Parliament and

the State Legislatures to protect women from any form of indecency, indignity and disrespect at

all places (in their homes as well as outside), prevent all forms of violence – domestic violence,

sexual assault, sexual harassment at the workplace, etc; – and provide new initiatives for

education and advancement of women and girls in all spheres of life. After all they have limitless

potential. Lip service, hollow statements and inert and inadequate laws with sloppy enforcement

are not enough for true and genuine upliftment of our half most precious population – the

women.

In Deputy Inspector General of Police vs. S. Samuthiram630, the Supreme Court observed that

every citizen in this country has right to live with dignity and honour which is a fundamental

right guaranteed under Article 21 of the Constitution of India. Sexual harassment like eve-teasing

of women amounts to violation of rights guaranteed under Articles 14 and 15 as well. The apex

Court directed that the persons in-charge of the educational institutions, places of worship,

cinema theatres, railway stations, bus-stands have to take steps as they deem fit to prevent eve-

teasing, within their precincts and, on a complaint being made, they must pass on the information

to the nearest police station or the Women’s Help Centre.  The Court also directed that  suitable

boards cautioning such act of eve-teasing be exhibited in all public places including precincts of

educational institutions, bus stands, railway stations, cinema theatres, parks, beaches, public

service vehicles, places of worship etc.

Conclusion:

628 Available at http://shodhganga.inflibnet.ac.in/bitstream/10603/8148/8/08_chapter%204.pdf as last accessed on
18/08/2014
629 (2013) 1 SCC 311
630 (2013) 1 SCC 598
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Women’s rights need to be appreciated in correct perspective as they have suffered

discrimination and deprivation for a considerable period. Unfortunately present state of affairs in

our country is not conducive for protection of women’s rights, rather it is pathetic. Many

incidents of rape, dowry death, female foeticide, sexual harassment and domestic violence have

been reported.  The legislative initiatives and judgments of apex court alone are not sufficient to

enhance the realization of women’s rights in India. We have to realize and appreciate the worth

of women in nation’s progress. They need to be treated equal respect and dignity in all spheres of

life and they ought to be involved in decision making process. Then only we will be able to

protect women’s rights as human rights in effective manner.
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Property Rights of a Hindu Woman: A fight from ages

-Shreya Mehta631

ABSTRACT

“Na Stri Swatantramarhi- Swatrantam Na Kachit Striyah”632

This Sanskrit text meant that women were unfit for any kind of independence and this has been

the rule of Hindu Society. A woman was always considered less than humans, an object to be

kept and was often related with the furniture of the house, despite of the mythological stories

passed on from the time of Lord Krishna, describing women as MahaLakshmi (goddess of

wealth) and MahaSaraswati (goddess of knowledge). Because of this outlook, the laws relating

to a woman have only progressed on the paper and the time is yet to come when they shall be

implemented and developed so as to bring equality among a man and a woman.

“Her father protects her in childhood, her husband protects her in youth and her sons protect

her in old age; a woman is never fit  for independence.”

- Manusmriti

The text provided by a Manusmriti in the ancient time clearly shows that it has been an integral

part of the Indian Culture, to not to treat women as equals. Be it rights relating to work-place,

trade, business, property or anything. As far as the property rights of a woman is concerned in

Hinduism, though a Hindu woman is not always excluded from inheriting the movable or

immovable property, but they were neither given an equal treatment also. From the ancient era to

the modern world, the journey relating to women’s property right has been sturdy. The final

paper will deal with the rights of a Hindu woman from the ancient society of Stri-Dhan, to the

plight of Hindu female heir in the medieval period, to the colonial rules and laws governing the

rights and liabilities of independent Hindu women.

631 Student, Symbiosis Law School, NOIDA
632 A.M Bhattacharya, Hindu Law and the Constitution 120 (2nd Ed, EL House 1994)
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INTRODUCTION

The women play a significant role in the life of every individual human being. Securing her

better birthrights would mean giving better future to our own society, family and to every

individual. The gender inequality facets in different forms, but the most tedious one percept

relate to the effective property rights. Much like those of women of whatever other nation,

property privileges of Indian women have developed out a proceeding with battle between the

status quoits and the dynamic powers. Also basically like the property privileges of women

somewhere else, property privileges of Indian women excessively are unequal and unreasonable:

while they have made some amazing progress ahead in the most recent century, Indian women

still keep on getting less rights in property than the men, both as far as quality and amount.

Hindu women's legitimate right to inherit property has been confined from the ancient times in

Indian society. On the other hand, women were not generally prohibited from inheriting versatile

or steadfast property from genealogical and conjugal families. Be that as it may their extent of

offer in the property was far short of what that of their male partners. The gender inequality

facets in different forms, but the most wearisome one percept relate to the effective property

rights. This disparity in property right pertaining to gender, spells from ancient times.

THE ANCIENT PERIOD- Stridhan, Mitakhshara and Dayabhaga

The Puranas633 described women as goddesses as Shakti, Mahalakshmi, and Mahasaraswati. On

the contrary, the mortal women were treated like inhumanely- merely as a part of furniture. The

ancient scriptures never mention any property for an unmarried woman. However, when she

married, a woman could possess a limited range of property, called Stridhan, which she received

at the time of her marriage and could include movable assets such as jewelry, clothes, utensils or

cattle. In some rare cases immovable assets, such as landed property, were also given as

Stridhan. Nevertheless, a woman was never the absolute owner of her Stridhan, because, as

mentioned before, the Manusmriti taught that a wife along with her property belongs to her

husband. Though the ancient texts never defined the meaning of Stridhan, but Stridhan is a

633 The Puranas are the richest collection of mythology in the world. Most of them attained their final form around
500 A.D. but they were passed on as an oral tradition since the time of Krishna (c. 1500 B.C.). There are eighteen
major Puranas and a few minor ones. The most important Puranas are the Vishnu, Siva and Markandaya Purana.
They are believed to be written by Vyasa. All the Puranas belong to the class of Suhrit-Sammitas, or the Friendly
Treatises, while the Vedas are called the Prabhu-Sammitas, or the Commanding Treatises with great authority.
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traditional practice that was primarily meant to provide women with some level of economic

security in adverse situations like divorce, widowhood, etc. Among Hindus, it is interpreted in

various ways; in general, Stridhan is defined as that portion of a woman’s wealth over which she

alone has the power to sell, gift, mortgage, lease or exchange — whole or in parts. Usually,

Stridhan is passed from mother to daughter, unless the woman decides otherwise. Any dues from

her can also be recovered from her Stridhan. Besides the ornaments and trousseau given at

marriage, Stridhan also includes all the gifts of money, property, jewelry and so on received by

the woman before, during and after marriage from her family, her husband’s family, friends and

even strangers. It includes property inherited by the woman from her family or husband’s family;

property received by her under a compromise, adverse possession or in lieu of maintenance;

property obtained in partition; and property bought using proceeds from Stridhan. However, gifts

to the husband by the woman or her relatives will not be part of her Stridhan.

According to ancient Hindu mythologies, the earliest texts of Hindu religion were created by

Lord Brahma in the form of four Vedas (the Rig Veda, Atharva Veda, Sama Veda and Yajur

Veda). Ancient Hindu sages added various Smritis and Srutis (respectively, non revealed and

revealed texts) to the Vedic literature, many dealing explicitly with issues of property and

women's rights regarding it.10 While these commentaries on the Smriti and Sruti were being

written, different schools of thought arose in different parts of the Indian subcontinent, and these

schools laid down several rules and principles for marriage and inheritance. The Mitakhshara and

the Dayabhaga were the most prominent schools, each of them based on a different interpretation

of Yagnavalkya Smriti, which was written by sage Yagyavalkya and is one of the three main

Smritis of ancient India and the second most important source of Hindu code after Manusmriti.

The Mitakhshara School is based on Sage Vigneswara's interpretation of Yagnavalkya's text,

while the Dayabhaga School derives from Sage Jimootvahana's commentary. The rules made by

these schools are still followed as the basic principles for inheritance law in India.634

The Mitakshara635 School exists all through India with an exception of in the State of Bengal and

Assam. Mitakshara school is focused around the code of yagnavalkya commented by

vigneshwara, an incredible scholar and an official from Gulbarga, Karnataka. The Inheritance is

634 http://www.jstor.org/stable/25654333
635 One of the prominent commentaries of Smritis, and it is divided into four sub-schools on the basis of geographic
region, namely the Dravida, Maharshtra, Banaras and Mithila schools.
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focused around the rule or propinquity i.e. the closest in blood relationship will get the property.

The school is taken after all through India with the exception of Bengal state. Sapinda

relationship is of blood. The dispensation to Hindu joint family property is by conception. In this

way, a child instantly after conception gets a privilege to the property. The arrangement of

devolution of property is by survivorship. The offer of co-parcener in the joint family property is

not distinct or ascertainable, as their shares are fluctuating with births and passings of the co-

parceners. The co-parcener has no outright right to move his offer in the joint family property, as

his offer is not positive or ascertainable. A woman could never become a co-parcener. Anyhow,

the correction to Hindu Succession Act of 2005 enabled the women to become a co-parcener like

a male in genealogical property. A significant change enacted because of western impact.

The second most prominent school of law after the Mitakhashara, the Dayabhaga School, was

mainly followed in the eastern part of the country, especially in the provinces of Bengal and

Assam, and had no sub schools. It differs from the Mitakhshara School on principles of

inheritance and the position of women as heirs. This school is followed in Bengal state only. The

right to Hindu joint family property is not by birth but only on the death of the father. The system

of devolution of property in this school is by inheritance only and the legal heirs (sons) have

definite shares after the death of the father. Each brother has ownership over a definite fraction

of the joint family property and so can transfer his share. The widow has a right to succeed to

husband’s share and enforce partition if there are no male descendants. On the death of the

husband the widow becomes a co-parcener with other brothers of the husband and She can

enforce partition of her share.636

The Dayabhaga School is very different from the Mitakhshara School on the question of a

woman's standing as property owner. Still, this more laissez-faire policy had well-defined its

limits. For instance, women were not absolute owners of the property inherited from their male

ancestors, because they could sell the property only for limited legal necessities and not for other

reasons. On the death of the woman who had no sons, such property did not pass to her female

heirs but to the nearest male heir of the deceased male owner and not to the heirs of the deceased.

Another difference between the Mitakhshara and Dayabhaga schools was the extent to which the

636 https://ecopackindia.wordpress.com/2010/04/04/schools-of-hindu-law-mithakshara-and-dayabagha/
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Dayabhaga School divided women into five categories that determined priority in inheritance

cases. These are wife, daughter, mother, father's mother and father's - father’s mother.
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THE MEDIEVAL PERIOD- The Hindu Women’s right to property Act, 1937

The concept of women-estate637 gained a little bit of attention by the medieval period. The Hindu

women’s Right to Property Act came into force on the 14th April, 1937 and has no retrospective

operation. It was considered as defective and hence an amendment made its effect retrospective.

This act was passed to give women the rights in relation to the inheritance of the property. Under

the Act a Hindu widow had no doubt a demonstrable right to obtain the entitlement to which her

husband was entitled to either in his self-acquired property or in the co-parcenary in which he

was a member. She could demand a partition of her share from the other sharers or coparceners.

But the overall limitation or circumscription which was conceived by the Act was that she should

not for reasons not contemplated and accepted by the then personal law of the Hindus, sell or

alienate her share except for accredited and sanctioned purposes.638 This act provided that the

women was given the same interest as her deceased husband in the property, but this act was also

not able to give the full right to the women. In the case of a widow of a member of a Mitakhshara

co-parcenary she virtually steps into the shoes of her husband and is entitled to claim a

separation and delivery to her of his share both as against his sons and as against his other

coparceners, whether they be ascendants, descendants or collaterals of her husband. Her

existence suspends the rule of survivorship as to the deceased's interest but the rule continues to

operate quoad the other coparceners and their interest as also the interest of the widow is liable to

fluctuate by births and deaths in the co-parcenary as before subject only to her statutory right.639

The only change is that on the death of a Hindu, not only his sons succeed but also his widow

and the widows of predeceased sons and the widows of predeceased sons of predeceased sons

can succeed. A widow or the widowed daughter-in-law can succeed to the property of a Hindu

under the Act freed from the restriction imposed by the Dayabhaga School that she should be

.chaste at the time the succession opens. On remarriage she forfeits the interest that she has

taken, her share then going to the persons who would be the heirs of the person as whose heir she

had originally taken the property. The same rule applies if she dies. Thus if on the death of a

Dayabhaga Hindu, his widow, his son, the son of a predeceased son and the widow of another

637 In the Mitakhshara jurisdiction, including Bombay and the Dayabhaga School, the legal commentators finally
dictated that the share obtained in partition is not Stridhan in its true sense. It was given the Colonial legal
recognition as "women's estate" in Devi Prasad v. Mahadeo, 39 LA. 121 (1912)
638 Narasimhachari vs. Andalammal, (1978) 2 M.L.J. 524
639 Bondhu vs. Ramdayal, AIR 1960 M.P. 51 (F.B.)
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predeceased son had succeeded to his property, the subsequent death of the widowed daughter-

in-law would enable the rest of the heirs of her father-in-law to take that interest by succession as

the property of the father-in-law and not by survivorship as coparceners under the Mitakhshara.

If in this illustration the son subsequently dies, his share would be taken only by his mother as

his own heir and not by his co-.heirs.

THE MODERN ERA- HINDU SUCCESSION ACT, 1956- The modern concept of

Stridhan

Based on the Hindu Code Bill, a uniform succession law, the Hindu Succession Act (1956), was

adopted for Hindus in free India and finally gave a death blow to the ancient practice of

preventing women from inheriting landed property from male heirs. With this Act, the concept of

women's estate was finally discarded and the meaning of Stridhan expanded by including landed

property along with other movable and immovable properties. Women's estate was now

converted into Stridhan by Section 14 of the legislation, which said that any property a Hindu

woman receives after June 17, 1956, will be her absolute property. The Hindu Succession Act,

1956 marks a new era in the history of social legislation in India. A vigorous attempt has been

made to bring some reforms of far reaching consequences in the system of inheritance and

succession. The law in these areas needed complete overhauling as some of the legal provisions

under the old textual law had become obsolete. For example, the non-inclusion of female

relatives to inherit the property and giving preference to the males. The law in this respect

needed some revolutionizing changes so as to recognize the long felt right of inheritance of

Hindu females at par with males.640 Section 6641 of the Act dealt with Devolution of interest in

coparcenary property. The Act not only recognizes the application of the doctrine of survivorship

640 R.K. Aggarwala, Hindi Law, 22nd Ed. 2007, P. 243
641 “When a male Hindu dies after the commencement of this Act, having at the time of his
death an interest in a Mitakshara coparcenary property, his interest in the property shall  devolve by survivorship
upon the surviving members of the coparcenary and not in  accordance with this Act:
Provided that, if the deceased had left him surviving a female relative specified in Class I of the Schedule or a male

relative specified in that class who claims through such female relative, the interest of the deceased in Mitakshara
coparcenary property shall devolve by testamentary and intestate succession, as the case may be, under this Act and
not by survivorship.
Explanation 1- For the purposes of this Section, the interest of a Hindu Mitakshara coparcener shall be deemed to

be the share in the property that would have been allotted to him if a partition of the property had taken place
immediately before his death,  irrespective of whether he was entitled to claim partition or not.
Explanation 2- Nothing contained in the proviso to this section shall be construed as enabling a person who has

separated himself from the coparcenary before the death of the deceased or any of his heirs to claim on intestacy a
share in the interest referred to therein. ”
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but also cites that the undivided interest of the coparcener in a Mitakshara coparcenary shall

devolve by survivorship, upon the surviving members of the coparcenary. As per the liberal

interpretation642, the effects of a real partition should follow once the share of the deceased has

been ascertained and if there are female members who would have been entitled to receive a

share if a real partition had taken place, they must be given such share, irrespective of whether

the primary purpose of presuming this partition was only to determine the share of the deceased

coparcener.643

The Hindu Succession Act, 1956, originally didn't give daughters equal rights to ancestral

property but this disproportion was removed by an amendment that came into force on

September 9, 2005.  Before the enactment of the Hindu Succession Act in 1956, Hindus were

covered by Shastric and customary laws that varied from region to region. Under the Mitakshara

school of Hindu law, a woman in a joint Hindu family had the right only to maintenance or

sustenance but not to inheritance of property. Consequently, if a partition took place in the

coparcenary property, then each male coparcener was entitled to a share. But a daughter did not

get a share. The daughter would only get a share as one of the heirs on the death of coparcener.

The new law makes women eligible for the position of Karta of joint family property. But many

Hindu families where women are severely discriminated against may not allow women to use the

new law. The question arises when a Hindu daughter marries a person belonging to another faith

and converts to the said religion, whether she would have the same rights of partition,

succession, or not. If no, then what would be there for her savior.

CONCLUSION

The promulgation of all the acts and statutes will be of no use until and unless they are

implemented properly. And for the proper implementation, not only the legislature but also

judiciary’s role is important. The ancient texts had given different orders for property rights of a

Hindu woman. While some were liberal and granted specific shares to women there were others

that severely restricted a woman’s right to property. However, whatever might have been the

recommendations of the Dharmashastras, there is no dispute about the fact that the elucidations

642 1 “Liberal interpretation” means interpretation according to what the reader believes the author reasonably,
intended, even if, through inadvertence, the author failed to think of it. Black’s Law
Dictionary, 8th ed., 2004
643 Rangubai Lalji Patil v Laxman Patil (1966) 68 Bom LR 74
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and selective pickings of its provisions and the influence of customs placed severe impediments

on her right to own property.644 The woman, as per ancient scriptures, mostly had only right to

maintenance and no rights to absolute ownership and the issue of chastity was emphasized

repeatedly in all the texts. As far as the modern era is concerned, the laws already made should

be broadened according to the changing generations. Women were never treated equal to men in

a country where people pray to goddesses. There is an ongoing fight between women and the

society which has been there since ages and it can’t be impeded unless and until a proper definite

initiation is done by the law makers, and the society.

644 Family Law Lectures Family Law II, Poonam Pradhan Saxena, 2004 at p. 127
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RIGHTS OF WOMEN PRISONERS IN INDIA: A VEIL OF LAWS OVER THE SCARS

OF REALITY

-Arushi645 and Madhulika Dubey646

Abstract

The paper focuses on the women prisoners’ rights in India. The article tries to bring forth the

unruly reality of the prisons. The article begins by discussing the position of women in India and

the various stereotypes against them in the society. It further states how being a prisoner makes

the situation worse for a woman. The tenets of our society do not accept a woman who was/is a

prisoner even if she is an undertrial and no offence has been proved against her. It further

discusses various problems that the prisons in India are plagued with; some of them being

inadequate hygiene conditions, overcrowding, physical mistreatment, etc. It further

acknowledges the special needs of women which makes the inadequacy in prisons a hardship for

them. The second part of article discusses International Laws which recognise the rights of

women prisoners. It discusses provisions contained in instruments like UDHR, The Convention

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and

International Protocol on Civil Political Rights and Standard Minimum Rules for Treatment of

Prisoners etc. In the third part it examines the Indian Legislation like Code of Criminal

Procedure, Mental Health Act, Prison Act etc. It also enumerates the extent to which the

provisions of various instruments are incorporated in the Indian legislations. The vigorous role of

committees and commissions is also discussed briefly. The task of judiciary is examined and

acknowledged to be praiseworthy by discussing various case laws. The article is concluded by

brief of the report which shows that the position of women in jails is still deplorable and needs

attention of not only legislators but also requires activism on behalf of executive machinery of

the state and such an appalling state cannot be allowed to subsist.

“of all the evils for which man has made himself responsible, none is so degrading, so shocking

or so brutal as his abuse of the better half of humanity; the female sex.”

-Mahatma Gandhi

645 Amity Law school, Delhi, (affiliated to GGSIP University) batch 2011-16
646 Ibid.
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I. INTRODUCTION

Of all the countries in the world, women in India have played a significant role – not only has

she been symbolised as the power of creation, as the divine mother, as sages, as spiritual and

religious leaders, in mythological texts but she has also been idolised as noble queens, as ideal

wives as compassionate daughters and adoring sisters in our daily lives. The position of women

in Vedas is that of a mother (mata) or goddess (devi). The Manusmriti regards a woman as a

precious being, who, first, should be protected first, by her father, then, by her brother thereafter,

by her husband and later, by her son. They serve as fine examples of historical importance that

have been the basis for inspiration to both men and women for centuries.

In 1985, a separate Department of Women and Child Development was set up. According to the

2011 census survey the females constitute 48% of the population647. Even though men

outnumber women by population of 35 million in numbers, women do form a considerable part

of Indian population at present. The Prime Minister of India Mr. Manmohan Singh has, in 57th

National Development Council Meeting, Delhi, acknowledged that, “Gender inequality is an

important aspect which requires special attention. Women and girls which constitute almost half

of the population of our country has not been treated fairly by our society... their emergence in

public spaces is an important step towards their emancipation… there can be no meaningful

development without their participation which will take place only if their security is assured.”648

Several development programmes are being seeked to develop via five year plans.649 A major

programme, “One-Step Crisis Centre” is being developed in India presently, specially focusing

to protect women against violence at home and workplaces.650

Even though in India the women are given respectable position in texts, however, it’s not

popularly followed in practice. The Indian society is male- dominated. The discrimination

against women is often seen and the crime against them is practiced in large numbers. Women

647Gender Composition, Ministry of Home Affairs,
http://censusindia.gov.in/Census_And_You/gender_composition.aspx (accessed on April 27, 2014)
648 Speeches, Dr. Manmohan Singh,  http://pmindia.gov.in/speech-details.php?nodeid=1264  (accessed on April 20,
2014)
649Twelfth Five Year Plan, The Planning Commission of India,
http://planningcommission.nic.in/plans/planrel/12thplan/pdf/12fyp_vol3.pdf  (accessed on April 27, 2014)
650 Special Correspondent, ‘One stop crisis centres’ for women from April, The Hindu, February 8, 2013,
http://www.thehindu.com/news/national/andhra-pradesh/one-stop-crisis-centres-for-women-from-

april/article4390485.ece
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are exploited at different levels of society, not only inside their homes but also at colleges and

workplace; they suffer from such hostility and torture.  Therefore, Prison being a place where a

person is detained for their wrongs, thus becomes a more vulnerable place for their humiliation.

Jails in India are plagued with myriad problems. Some of these are over- crowding,

understaffing, lack of adequate medical care, physical mistreatment of prisoners resulting in

custodial deaths, inadequate conditions for female and juvenile detainees, poor administration,

long detention of those awaiting trial and the inability prisoners to communicate with counsel,

administrators and family.

The 2007 Report of the National Crime Records Bureau, Ministry of Home Affairs, reports over-

crowding in a large majority of jails, some operating at 200 percent of their available capacity.

The problem of over- crowding is also prevalent in case of female prisoners.651

Women, with children, and the mentally ill are among the worst-affected groups. According to

available statistics, 1,400 five year old children find themselves in jails along with their mothers.

The absences of adequate medical and psychiatric services further contribute to the deplorable

conditions.

In the 1980s, the All India Commission for Jail Reforms (The “Mulla” Commission) found that

the majority of the prison population was from a “rural and agricultural background” and that

first-time offenders, involved in “technical or minor violations of law”, accounted for a large

number of prisoners. A number of people had been imprisoned for non-payment of fines, or

because there was no one to bail them out, even if the bail amount was a paltry Rs. 500, or due to

inability to afford good legal representation. As a result, first time offenders, or persons held for

petty crimes, spent years, or even decades, in the company of hardened criminals652.

Moreover the Prison Act, 1894 is too old. It contains no provisions regarding welfare of the

women prisoners. Deputy Director, Institute of Correctional Administration, Chandigarh, Dr.

651 Report on the National Consultation on Prison Reform 3-4 April 2010, New Delhi, hrln
652National human rights commission, Minutes & Recommendations Of The National Seminar
On ‘Prison Reforms’ Held At India Habitat Centre, New Delhi, at p. 2
http://nhrc.nic.in/Documents/Minutes%20&%20Reco%20Prison%20Reform.pdf
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Upneet Lalli felt that it requires changes as it focuses only on prison security, offence and

punishment and not on correction, reformation and rehabilitation of prisoners653.

This paper thus focuses on various existing laws relating to women prisoners in India and treaties

entered into with respect to the same at international forum. It further analysis their effectiveness

and loopholes in implementation.

II. WOMEN PRISONER’S RIGHTS UNDER INTERNATIONAL LAWS

Prisoners are forgotten people in the world. Especially, female inmates are much more alienated.

Women would face common problems in prisons which have been designed primarily by and for

men. These include sexual abuse, lack of appropriate medical care, loss of children and

breakdown of families.654 They have not been acknowledged enough to meet their basic needs in

modem criminal justice system due to their specific mental and physical circumstances.655 Even

now, the legal instruments are insufficient for them.

As the incarceration rate is growing, the rise in number of women in prison is witnessed

throughout the world. Another reason owing to such imprisonment is that many of the trends that

have led to the overall increase in incarceration have had particular impact on women.

Imprisonment is increasingly the main recourse of the criminal justice system and criminal

justice policy worldwide656. At present the women in India form 4.1% of prison population at

present657.

Even though the number of women incarcerated in every state varies, the problem faced by them

remains the same. However, the growth in number of women in prison has increased the concern

among human rights organizations, women’s rights groups, and penal reformers.

653National Human Rights Commission, Minutes & Recommendations Of The National Seminar On ‘Prison
Reforms’ Held At India Habitat Centre, New Delhi On 15th April, 2011, at p. 4.
654Jenni Gainsborough, Women in Prison: International Problems and Human Rights Based Approaches to Reform,
14 WM. & MARYJ . WOMEN & L. 271 (2007-2008).
655 Andrew Coyle, The Treatment of Prisoners: International Standards and Case Law, 13 LEGAL &
CRIMINOLOGICAL PSYHOL. 219 (2008).
656 Supra note 9, at Page 274
657 Supra note 8.
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Given the fact that women prisoners face problem in almost every country irrespective of the fact

that they are developed or not, it becomes imperative to look into the international laws,

standards and norms for solutions.

Human rights, by definition, belong to everyone, based on their humanity without regard to

conduct or status. The human rights charter is very clear in its statement of the intrinsic dignity

and worth of the human person and makes no exception for those who have broken the law or

otherwise violated the social contract658. The significance of the rights of such people is clearly

spelled out via Article 5 of Universal Declaration of Human Rights, which states, “No one shall

be subjected to torture or cruel, inhuman or degrading treatment or punishment.659” Further,

Article 10 of International Covenant on Civil and Political Rights states, that, “All persons

deprived of their liberty shall be treated with humanity and with respect for the inherent dignity

of the human person660.” Similar wordings are included in the European Convention on Human

Rights661 the African Charter on Human and Peoples’ Rights662 and the Inter- American

Convention on Human Rights.

The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment is an international human rights instrument, under the review of the United Nations

that aims to prevent torture and cruel, inhuman degrading treatment or punishment around the

world. Torture is done to criminals, innocent persons trapped by law enforcement agencies,

spies, prisoners of war, refugees, opposition leaders, journalists, ethnic minority leaders and

others, including their family members, both adult and children. Torture is also used often as

political weapon663.

The Universal Declaration of Human Rights under Article 5 and the International Covenant on

Civil Political Rights under Article 7 had provided that no one shall be subjected to torture or to

cruel, inhuman or degrading treatment or punishment, but neither the term torture was defined

therein nor was it elaborated that how the torture and other inhuman or degrading treatment or

658 United Nations Charter.
659Dr. H.O. Agarwal, International Law and Human Rights, 786 (19th ed., 2013)
660 Ibid at pg. 797.
661The European Convention on Human Rights, Article 3,
http://www.echr.coe.int/Documents/Convention_ENG.pdf, last visited April 30, 2014.
662 The African Charter on Human and Peoples’ Rights, Article 5, last visited April 23, 2014.
663 Supra note 14, at 827.
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punishment shall be prevented. The Convention requires the states to take effective measures to

prevent torture within their borders, and forbids states to transport people to any country where

there is reason to believe they will be tortured664.

Standard Minimum Rules for Treatment of Prisoners was adopted by the First United Nations

Congress on the Prevention of Crime and the Treatment of Offenders, 1955. Its first part covers

the general management of institutions, and all categories of prisoners, criminal or civil, untried

or convicted, including prisoners subject to “security measures” or corrective measures ordered

by the judge. Its second part, however, covers rules applicable to the special categories665.

It lays down that, the different categories of prisoners shall be kept in separate institutions or

parts of institutions taking account of their sex, age, criminal record, the legal reason for their

detention and the necessities of their treatment. Thus, men and women shall so far as possible be

detained in separate institutions; where, in an institution both men and women are received, the

whole of the premises allocated to women shall be entirely separate666. These rules remain key

point of reference in designing and evaluating the prison conditions.

Whilst the UN Standard Minimum Rules for the Treatment of Prisoners are still relevant and

important, they are only a part of the framework of International Human Rights Standards that

must be applied to imprisoned women. Since the agreement on these rules the prison conditions

with respect to understanding of such issues such as gender, violence against women and child

rights has progressed a great deal.

With such changes the needs and nature of prison populations have altered, and further

international guidelines concerning imprisonment have been developed since 1955. Two of the

most important of these are the Body of Principles for the Protection of All Persons under Any

Form of Detention or Imprisonment of 1988 and the Basic Principles for the Treatment of

Prisoners of 1990667, both adopted by the UN General Assembly. These instruments, with the

664Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, United Nations
Human Rights, http://www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx, last visited April 27, 2014.
665Standard Minimum Rules for Treatment of Prisoners, UNCJIN, (January 01, 1999),
http://www.uncjin.org/Standards/UNRules.pdf
666 United Nations office on Drugs and Crime, Compendium of UN Standards and Norms in Crime Prevention and
Criminal Justice, 5 (2006).
667 Adopted by General Assembly resolution 43/173 of 9 December 1988 and General Assembly resolution 5/111 of
14 December 1990 respectively.
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Standard Minimum Rules, affirm that all prisoners must be treated with respect for their human

dignity with regard to the conditions of their detention. They reinforce the notion that the

purpose of imprisonment is rehabilitation of the prisoner. They set down minimum standards for

matters such as prisoner classification and discipline, contact with the outside world, healthcare,

complaints, work and recreation, and religion and culture. However, these rules and principles

contain only a handful of provisions specifically directed to women and girl prisoners. There is

growing concern regarding the rights and treatment of women prisoners, at national, regional and

international levels. A range of international fora have emphasized the need to review prison

systems and the norms and standards regarding imprisonment with women’s need s in mind.

In 1980, the Sixth UN Congress on the Prevention of Crime and the Treatment of Offenders

adopted a resolution on the Specific Needs of Women Prisoners highlighting, amongst other

things that because of the small number of women offenders, they often do not receive the same

attention and consideration as do male offenders. The result of this inattention is limited access

for women to the necessary programmes and services, including placement in detention facilities

far from their families and home communities. The Congress thus recommended that States give

recognition to the specific problems of women offenders and the need to provide the means for

their solution668.

The UN Office on Drugs and Crime has developed a Handbook on Women in Prison which

enumerates special requirements of female prisoners, the management of women’s prisons and

suggested measures to reduce the female prison population669.

In reviewing the treatment of women in prison, it must always be analysed whether the

restrictions upon their rights are “demonstrably necessitated by the fact of their incarceration”

and unavoidable in a closed environment”. However, the treatment of women must not be solely

guided by only the UN Standard Minimum Rules for the Treatment of Prisoners and other

prison- specific guidelines, but by all applicable human rights instruments. In addition to the

international standards that have global applicability, a state may also be bound by relevant

regional standards. These standards must be applied to women detained in the countries to which

668 Report of the Sixth UN Congress on the Prevention of Crime and the Treatment of Offenders, 1980, Resolution
9, Specific needs of women prisoners, p. 12-13.
669 UN Office on Drugs and Crime (2008) Handbook on Women in Prison.
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they apply. These include, the European Prison Rules, the Principles and Best Practices on the

Protection of Persons Deprived of Liberty in the Americas and the work of the Special

Rapporteur on Prisoners and Conditions of Detention of the African Commission on Human and

Peoples’ Rights and of the Inter-American Commission on Human Rights’ Rapporteur on the

Rights of Persons Deprived of their Liberty.

III. AN OVERVIEW OF INDIAN LAWS AND THEIR EXECUTION.

A woman has had to struggle through the ages in order to make her voice heard over the

cacophony of a chaotic patriarchal society.  The situation in India has not been any different. She

has to face a multitude of problems to get her through the day. These problems relate more to the

gender discrimination that the women face in the society. However, the Constitution of India

guarantees an equality of status to women under Article 14.

Jst. V. R. Krishna Iyer stated that “Convicts are not by mere reason of the conviction denuded of

all the fundamental rights which they otherwise possess.”670 ‘Prisons’ is a State subject under

List-II of the Seventh Schedule to the Constitution of India. The management and administration

of Prisons falls exclusively in the domain of the State Governments which have the primary role,

responsibility and authority to change the current prison laws, rules and regulations.

The inception of the prison system in India lies in the report by the Macaulay Committee in 1838

that recommended an increase in the rigorousness of treatment and simultaneously rejected all

humanitarian reforms and needs for prisoners. Following this, the Central Prisons were

constructed in 1846. The prison administration and management in India however, finds its core

in the Prisons Act 1894. The law remains almost the same as it did when the Act came into

being. Sensing a need to change the existing laws and turn it more humanitarian, the Government

of India Act 1935 transferred the subject of jails from the Centre List to the authority of the

670 Sunil Batra v. Delhi Administration AIR 1978 SC 1675
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Provincial governments671. Presently, the Model Prison Manual 1960 is the guiding principle for

prison management in India.

Although women still constitute a small minority of the prison population across the world, the

number of incarcerated women is increasing672. Women are more prone to neglect, gender

discrimination, violence and abuse, both mental and physical in addition to all the other distress

that prisoners face on a daily basis. Women prisoners on admission are in a mentally disturbed

condition. It has been highlighted that nearly 60% of these women inmates suffer from various

issues of mental health like psychosis, major depression and personality disorder673.

The Prison Statistics India – 2012674 is the 18th Report so prepared for detailed statistical

information on prison institutions and their working. It states that out of 1,394 total jails in the

country, only 20 are Women Jails that exist exclusively for women in 13 States/ Union

Territories. These have the capacity of 4,817 inmates, with the population at an estimated 3200

with the occupancy rate of 66.4% as reported in the Statistics. The total number of female jail

inmates as on 31.12.2013 was 16,951. The total number of female convicts was 5,013 and

undertrials were 11,802. The maximum number of these inmates was from the age group of 30 –

50 years. The highest number of female inmates was reported from Uttar Pradesh at 3,163. A

total of 344 women convicts with their 382 children and 1,226 women undertrials with their

1,397 children were lodged in various prisons in the country at the end of 2012. At the end of

2012, 13 females lodged in different jails across the country had been awarded capital

punishment. Also, 2,787 women convicts which accounts for almost 54% of the total population

were undergoing sentences for life imprisonment. A total of 55 deaths of female inmates were

reported during the year 2012.

671 Mental Health and Substance Use in Prisons: Local Lessons for National Action, National Institute of Mental
Health Neuro Sciences (NIMHNS), Bangalore (2011)
672 Slotboom A., van Giezen A., Menting B., Imprisoned Women in the Netherlands: The Relation between Prison
Conditions and Mental Health State (2007)
673 Nataraj R.: Rehabilitation of Women Prisoners (2009). Available from:
http://www.tnpolice.gov.in/pdfs/art_women.pdf, accessed on 15th June 2014
674 Survey conducted by National Crime Records Bureau, Ministry of Home Affairs. Available from:
http://mha.nic.in, accessed on 15th June 2014
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The law is concerned with the prevention of harassment and exploitation of women who have

been sent to the prison for violation of law675. There are many provisions in place which deal

exclusively with this particular scenario. These are –

1. CODE OF CRIMINAL PROCEDURE, 1973: At the time of arrest, the Code provides

that a male police officer is not permitted to touch a woman. This was instituted by the

amendment of 2009. Also, vide the amendment in 2005, the provision was added that no

woman shall be arrested after sunset and before sunrise, save in exceptional

circumstances and by a woman police officer only676.  Section 47 of the Code has

envisaged that where any property whose search is required is in the actual occupancy of

a female then she shall be given due notice of the search and must be given reasonable

time to withdraw. Special provisions have been made with regard to medical examination

of a female.

2. INDIAN PENAL CODE677: The provisions here deal mostly with the offences against

the human body. One of the most important provisions here is the one dealing with

Custodial Rape and the provision dealing with outraging the modesty of the woman.

3. CODE OF CIVIL PROCEDURE: Section 56 of the Code categorically prohibits the

arrest of women in execution of a decree for money.

4. PROBABTION OF OFFENDERS ACT, 1958: The Act deals mostly with the

reformation and rehabilitation of offenders as useful and self reliant members of society.

The Act contemplates release of an offender without sentencing him. This release may be

either a release of the offender after admonition in cases covering theft, criminal

misappropriation and likewise (Section 3 of the Act) or a release on good conduct Section

4 of the Act).

5. MENTAL HEALTH ACT, 1987: It contemplates the establishment of psychiatric

hospitals and psychiatric nursing homes which are the principal institutions where

mentally ill patients are to be treated678. These persons may be admitted to such

institutions on a request by the guardian (voluntary patients) or on an application by the

friend or relative (patients with special circumstances). The fundamental aim of mental

675 Chapter II, Law Commission Of India - 135th Report on Women in Custody (1989)
676 Section 46, Code of Criminal Procedure, 1973
677 Chapter III, Indian Penal Code: Sexual Abuse of Women in Custody, 135th Law Commission Report, 1989
678 Section 5 Of Mental Health Act, 1987
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health legislation is to protect, promote and improve the lives and mental well-being of

prisoners in custodial and community care679.

6. THE PRISON ACT, 1984: According to Section 2 of the Act, the search and examination

of female prisoners can only be carried out by the Matron under the general order of the

Medical Officer. Section 27 (1) of the Act states that a female prisoner has the right to

live separate from the male ones680. Women have the right to be given full mental and

physical facilities during pregnancy and may also be released on bail. They must be

treated with dignity and respect and given all facilities with regard to clothing, reading,

shelter and hygienic food.

Committees and Commissions:

The Mulla Committee of 1980-83 (or the All India Committee on Jail Reforms) observed that the

small percentage of women is the reason for them facing neglect by the authorities. It

recommended that 681–

1. A separate place with proper toilet facilities should be provided on court premises for

women prisoners availing premise before a presiding magistrate

2. Bail should be liberally granted to women under trial prisoners, and those who are not

able to furnish surety might be released on personal recognizance.

3. Women prisoners should be lodged in separate institution meant exclusively for them.

4. Enclosures are to be made in such a manner that the women prisoners do not come into

any direct contact with their male counterparts and these enclosures should have a double

lock system.

5. They should be looked after by members of the female staff only.

6. In case these prisoners are found to be pregnant on their medical examination, they

should be transferred to the local maternity hospital for delivery.

679Math SB, Nagaraja D. Mental Health Legislations: An Indian Perspective. National Institute of Mental Health and
Neuro Sciences (Deemed University), Bangalore, India and National Human Rights Commission, New Delhi; 2008.
Available from: http://nhrc.nic.in/Publications/Mental_Health_Care_and_Human_Rights.pdf, accessed on June 17,
2014.
680 Rule 8 (a) of Minimum Standard Rules for Treatment of Prisoners
681 Children of Women Prisoners in Jails: A Study in Uttar Pradesh, Pandit Govind Ballabh Pant Institute of Studies
in Rural Development, Lucknow (Sponsored by the Planning Commission of India) 2004
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7. While registering the birth of a child to a woman prisoner, the place of birth should not be

mentioned as ‘prison’. If such a birth does take place, then the name of the locality should

be mentioned instead.

8. Pregnant and nursing women prisoners should be prescribed special diet and exempted

unusable types of work.

9. There should be a separate women ward in prison hospitals.

10. Women prisoners are allowed to retain items signifying religious beliefs.

11. They have to be provided with adequate clothing and personal hygiene according to

their customs.

12. They are allowed to maintain contact with their families through letters and leave.

13. Children, up to the age of 5 years, may be allowed to live with their mothers in specially

organised crèches outside the main prison building.

14. State Governments should organize as well as support voluntary women organizations

with financial aid.

The National Expert Committee on Women Prisoners (1986) headed by Jst. Krishna Iyer was

constituted to examine the condition of women in prisons. The report observed that the Jail Rules

under The Prisons Act accept the right of the prisoner mother to keep her child with her till 5-6

years of age. The child shall be given the proper clothing and diet682. The Committee observed

that separate prisons for women are more appropriate in reference to custodial opinion. Where

the women inmates are more in number, a chronology of medical, social and criminal records

should serve as a basis for treatment, employment and training. Female doctors must be available

to the inmates and new structures must be constructed to suit the psychology of the female

inmates.

The aforesaid Committees gave various recommendations relating to prison buildings, living

conditions in prison, training of prison personnel, strengthening of security, providing facilities

682 Archana Kaushik and Gauri Sharma, Hands of Justice: Never Seen by Children of Mothers in Prison (April 13,
2013) Available from: http://www.pvchr.net/2013/04/hand-of-justice-never-seen-by-children.html, accessed on 16th
June 2014
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to women prisoners and their children. Majority of recommendations pertained to the State

Governments683.

In 1989, Mr. M. P. Thakkar presented the 135th Report by the Law Commission of India which

was titled “Women in Custody” and it dealt with the protection of women in custody by and

from the Police and Jail authorities.  This report sought to make several changes in various

statutory provisions with respect to providing safeguards to women prisoners against

exploitation.

It provided for an amendment to be made in Section 46 of the Code of Criminal Procedure

wherein “a police officer was not to touch the person of a woman for making an arrest”. Their

submission to the custody shall be presumed unless otherwise proved684. The recommendation

by the Law Commission was subsequently added to the Code vide the amendment of 2009.

Another provision that was sought to be added was that no woman may be arrested after sunset

and before sunrise, except in extraordinary circumstances and the arrest must be made by a

woman police officer after the prior permission of the Judicial Magistrate685.  It also suggested

changes to be made in Section 54 of the Code that was amended in 2009 to state that where the

arrested person is a female, the examination of a body can only be made under the supervision of

a female medical officer. It also proposed a change be made in Section 160 (1) of the Code

which would state that no woman can be called as witness in any other place than where she

resides. Section 416 of the Code was amended to commute any capital punishment given to a

pregnant woman to life imprisonment.

The Law Commission referring to the Powers of Remission and Commutation as given in

Section 433A of the Code of Criminal Procedure, 1973 expressed its doubt and made the

recommendation that the section should not apply to women but the Supreme Court upheld the

validity of the said provision in the case of Maru Ram v. Union of India686. The Court, in order to

save the section from constitutional infirmity, held that the section will have only prospective

683Schemes for Jail Reforms: Press Information Bureau, Government of India. Available from:
http://pib.nic.in/newsite/erelease.aspx?relid=49908, accessed on 16th June 2014
684 The recommendation was earlier made by the Law Commission of India in its 84th Report on Rape and Allied
Offences: Some Questions of Substantive Law, Procedure and Evidence (1980)
685 Added to the Code of Criminal Procedure vide amendment of 2005
686 (1981) 1 SCC 107
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operation. It was made clear that the mandatory minimum of 14 years of punishment in cases of

conviction for an offence wherein death is one of the punishments or where a sentence of death

has been commuted will not operate against those cases which were decided by the trial court

before the Section 433A came into force.

The Commission recommended that the female prisoners shall not be handcuffed, be escorted by

a female Warden during her transit between jails. They must be guarded by female prisoners687.

Where there is no proper place where such a female can be detained, she shall be sent to an

institute maintained under the Woman and Children’s Institutions (Licensing) Act, 1956. The

jails should be regularly inspected by a lady judicial officer accompanied by a lady social

worker. Surprise visit shall be made to the jails once every two months and any lapse on part of

the jail authorities must immediately be reported to the Sessions Judge688. The Report also

brought to notice the trend of the courts to perform “Prison Justice”. It is a jurisdiction used to

enforce the fundamental rights, and specifically Article 21 of the Constitution of India.

The Criminal Law (Amendment) Act, 1983 inserted the Sections 376A, 376B, 376C and 376D to

deal specifically with custodial rape. The law was amended post the case of Tuka Ram v. State

of Maharashtra689 also known as the Mathura Rape Case where a young tribal girl was allegedly

raped by two policemen. The judgement found the accused ‘not guilty’ because the girl was

‘habituated to sexual intercourse’ and as such her consent was considered voluntary since there

was injury to her person therefore eliminating struggle and hence, no rape. The amendment was

a result of an outcry of protests against the judgement and it shifted the burden of proof from the

accuser to the accused once intercourse was established. It also added provisions for in-camera

trials as well as the prohibition on the victim identity disclosure. The amendment added an

important clause where if the victim says that she did not consent to the sexual intercourse, the

Court shall presume that she did not consent to it as a rebuttable presumption690.

The Law Commission via its 135th Report on Women in Custody also suggested amendments to

Sections 3 and 4 of the Probation of Offenders Act 1958, thereby stating that special provisions

should be made with regard to women offenders. Instead of sentencing these women to

687 Rule 53 of United Nations Standard Minimum Rules for Treatment of Prisoners
688 Law Commission of India: 135th Report on Women in Custody (1989)
689 AIR 1979 SC 185
690 Section 114A of the Evidence Act, 1872
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punishment, or releasing them on probation of good conduct, they be released only after due

admonition.

With regard to the provisions in the Mental Health Act, 1987, the Law Commission suggested

that from among the 5 visitors appointed by the government for the psychiatric institutions under

Section 37, at least one should be a woman. This is so that the suspected malpractices against

female in-patients can be looked into and suitable preventive measures can be suggested. It also

suggested for a higher punishment in case of sexual offences against female patients who are

mentally ill. In the spirit of the National Mental Health Programme, it is necessary to encourage

voluntary treatment in general hospital settings691. Even after two decades of the Mental Health

Act 1987, there are only five effectively functioning State Mental Health Authorities in the

country. Main reason for non implementation is lack of resources. Hence, a yearly budget should

be sanctioned for both Central and State Mental Health Authority for their smooth

functioning692.

The following should be available in all prisons holding women693:

1. Gynaecological consultations at regular intervals, with particular attention paid to the

diagnosis and treatment of sexually transmitted diseases;

2. Family planning and counselling services oriented to women’s needs;

3. Care during pregnancy in appropriate accommodation;

4. Care for children, including those born to HIV-infected mothers;

5. There is also a need to focus on the preventive health care aspects for the women

prisoners, especially with respect to cervical cancer screening, breast cancer, HIV testing

and hepatitis.

The Supreme Court dealt exclusively with the plight of children of women prisoners, who are in

jails either because they are undertrials or convicts in the case of R. D. Upadhaya v. State of

691 Chandrashekar CR, Math SB. Psychosomatic Disorders in Developing Countries: Current Issues and Future
Challenges. Current Opinion Psychiatry 2006; 19: 201-6.
692 Mental Health Act (1987): Need for a paradigm shift from custodial to community care, Indian J Med Res 133,
March 2011, pp 246-249. Available from: http://icmr.nic.in/ijmr/2011/march/editorial2.pdf, accessed on June 18,
2014
693 Nijhawan A, Salloway R, Nunn A, Poshkus M, Clarke J. Preventive Healthcare for Underserved Women: Results
of a Prison Survey, J Women's Health. (2010) 17-22
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Andhra Pradesh694. Taking the statistics from the study conducted by National Institute of

Criminology and Forensic Sciences in relation to children of women prisoners in Indian Jails, the

Court observed that most of these children lived in really difficult conditions and there were no

appropriate programmes for their bio-psycho-social development. They are left mostly to the

care of their mothers. In many jails, the women inmates with children are not given extra meals.

No special consideration is reportedly given to child bearing women inmates. There are no

specialised medical facilities available and overcrowded environment695, as well as lack of food

and shelter, results in a negative impact on these children. Mother prisoners identified six areas

where urgent improvement was necessary for proper upkeep of their children. They related to

food, medical facilities, accommodation, education, recreation and separation of their children

from habitual offenders.

The Supreme Court therefore issued the following minimum standards for mother and child

while in prison696 –

1. Before sending a pregnant woman to jail, the jail must have the basic minimum facilities

for child birth, prenatal and postnatal care.

2. As far as possible, childbirth must take place outside of the prison.

3. A child living in jail should only be a last resort when all other possibilities of keeping

the child under safe custody elsewhere have been tried and failed.

4. A child shall not be treated as an undertrial/convict while in jail with his/her mother.

5. Children should be separated from offenders relating to violent crimes on a priority basis.

6. Clean drinking water must be supplied to the children and the water must be checked

periodically.

7. Adequate arrangements should be made available in all jails to impart education.

694 AIR 2006 SC 1946
695 Mitali Patel, “Children of Lesser Gods,” India Today ( 21 Jan 2010) Available from:
http://indiatoday.intoday.in/story/Children+of+lesser+Gods/1/80325.html, accessed on 17th June 2014
696 HAQ: Centre for Child Rights, India “Children of Imprisoned Parents” at Palais des Nations in Geneva,
Switzerland (September 30, 2011), available from:
http://www2.ohchr.org/english/bodies/crc/docs/Discussion2011_submissions/HAQCentreforChildRightsIndia.pdf,
accessed on 18th June 2014
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India however, has not yet ratified the UN Rules for the Treatment of Women Prisoners697, also

known as the Bangkok Rules, which lays down the guidelines for the treatment of children of

women prisoners. The Non-Plan Scheme on Modernisation of Prisons (2002-2007) was launched

by the government on an assessment made by the Bureau of Police Research and Development

for construction of new prisons, repair and renovation of existing prisons, improvement in water

and sanitation as well as living quarters for prison personnel698.

In the case of Sheela Barse v. Union of India699, where a freelance journalist was first permitted

to interview female prisoners in Maharashtra State Jails and then, this permission was withdrawn

citing contraventions in the Maharashtra Prison Manual. The authorities contended that a

freelance journalist, not employed with a reputed newspaper could not interview the prisoners

according to the Manual. The journalist moved the court claiming permission to interview

prisoners and tape-record the interview was guaranteed under Article 19(1)(a) and Article 21 of

the Constitution. The Supreme Court held that “The term 'life' in Article 21 covers the living

conditions of the prisoners, prevailing in the jails. The prisoners are also entitled to the benefit of

the guarantees provided in the Article subject to reasonable restrictions. It is necessary that

public gaze should be permitted on the prisoners, and the pressmen as friends of the society and

public spirited citizens should have access to information about, and interviews with, the

prisoners. But such access has to be controlled and regulated.” Therefore, unregulated interview

cannot be published. The facts should be cross checked in order to avoid painting a wrong

picture to the public of the prison system. The Supreme Court allowed tape-recording of the

interview but only after taking the required permission from the appropriate authority.

The Supreme Court however, observed in the case of Prabha Dutt v. Union of India700 that the

right to freedom of speech and expression under Article 19(1) (a) is not an absolute right and

does not confer upon the Press an unrestricted access to means of information. The right claimed

by a newspaper reporter to interview two convicts under sentence of death is not a right to

697 Available at http://www.ohchr.org/EN/ProfessionalInterest/Pages/TreatmentOfPrisoners.aspx, accessed on 18th

June 2014
698 Ministry of Home Affairs (2009), available from: http://www.nimhans.kar.nic.in/prison/chapter_2.pdf, accessed
on 19th June 2014
699 AIR 1983 SC 378
700 (1982) 1 SCC 1
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express any particular view, or opinion but the right to means of information through the medium

of an interview with them. No such right can be claimed by the Press unless the person shows his

willingness to be interviewed.

IV. Conclusion

One of the best tenets of human rights law is that human rights are inalienable and under no

circumstances can any authority reprehend a person’s basic human rights. The fact that this tenet

is not sometimes made applicable to prisoners is well documented. There are innumerable

judgments of Supreme Court and High Courts, showing how prisoners’ rights are violated. Some

these were referred to, in this paper.

Praiseworthy is the approach of Judiciary in issuing various direction to Central and State

governments to prevent defiance of human rights of the women prisoners. It is however, required

that in order to attain significant and authentic improvement, the government should actively

cooperate.  Judiciary requires adequate staffing to arrest the problem of pending cases of under-

trials. It is a zero hour for all, i.e., the Government, police, jail staff, and judiciary that they

become considerate towards the special sensibilities of the of the women prisoners. The Prison

Statistics of 2012 reveals that there is a paucity of women prisons in India and the general

problems being faced by the female inmates can only be resolved through the construction of

more prison homes built exclusively to cater to the needs of women prisoners. In order to sort out

the problem of overcrowding, number of undertrials lodged in jail should be reduced. The

women prisoners and especially the ones with children have needs that must be addressed

immediately. The prisons have to be converted into correctional homes which look into the

problems faced by these female inmates and find adequate solutions to rectify them.

A campaign organised by the Society of Integrated Rural Development in Tamil Nadu, against

alleged torture and inhuman treatment of women prisoners found that the conditions were worse

than they were made out to be. The children of these prisoners were deprived of their eggs and

milk and these women often had to pay bribes for free legal aids. These women are reportedly

stripped naked, abused both physically and verbally and not provided with basic amenities.

Convenor of the campaign M. Jeeva stated that the jail manual should be reviewed according to
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human rights standards and directions of the Madras high court on basic amenities to women

prisoners should be implemented701.

Therefore, we see that even though there has been an active participation by the judiciary as well

the legislation in drafting laws that can help improve the conditions of female inmates but due to

a lack of effective enforcement mechanism, these laws remain good only on paper. Mahatma

Gandhi said, “Crime is the outcome of a diseased mind and jail must have an environment of

hospital for treatment and care”. However, India still has a long way to achieve and implement

Mahatma Gandhi’s Vision, and build an environment of hospital in every jail.

701 “Ex women prisoners say conditions bad, inmates tortured” Times of India (March 8, 2011) available from:
http://timesofindia.indiatimes.com/city/chennai/Ex-women-prisoners-say-conditions-bad-inmates-
tortured/articleshow/7650943.cms, accessed on 19th June 2014
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CASE NOTE: CHAIRMAN, RAILWAY BOARD & ORS. VERSUS MRS. CHANDRIMA

DAS & ORS.

MRADUL SINGH
702

FACTS

Mrs. Chandrima Das, a practicing advocate of the Calcutta High Court filed a petition under

Article 226 of the Constitution against the Railway authorities and the Union government

claiming compensation for the victim, Smt. Hanufa Khatoon, a Bangladeshi national who was

gang-raped by many including employees of the railways in a room at Yatri Niwas at Howrah

Station of the Eastern Railway. She also claimed several other reliefs including a direction to the

respondents to eradicate anti-social and criminal activities at Howrah Railway Station.703

Smt. Hanufa Khatoon was raped firstly at the Yatri Niwas and in wake of protection; the other

co-accused took her to his home where she was rescued by the Police following her hue and cry

during the molestation. The High Court had awarded a sum of Rs. 10 lacs as compensation to

Smt. Khatoon as the High Court was of the opinion that the rape was committed at the Rail Yatri

Niwas belonging to the Railways and was perpetrated by the Railway employees.

CONTENTIONS RAISED BY THE APPELLANTS

1. Claiming of damages would lie under the private law and not under the public law under

Article 226 of the Constitution.

2. The respondent being a lawyer of the Calcutta HC has no locus standi to file a petition

under Article 226 for claiming damages or compensation for Smt. Hanufa Khatoon.

3. The order of the High Court allowing compensation for a Bangladeshi woman as an

infringement to her fundamental right is not apt.

702 4th year student of B.Com. LL. B. (Hons.) at Institute of Law, Nirma University, Ahmedabad. Author can be
reached at singh.mradul7@gmail.com.
703 ¶ 2, p. 991, Chairman, Railway Board & Ors. v. Mrs. Chandrima Das & Ors., AIR 2000 SC 988.
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4. Railways or the Union Government shall not be held liable for the acts committed by

individuals not in their official capacity.

JUDGEMENT

1. Where public functionaries are involved and the matter relates to the violation of

Fundamental Rights or the enforcement of public duties, the remedy would be available

under the Public Law nothwithstanding that a suit could be filed for damages under the

Private Law. Thus, a petition under Article 226 for claim of compensation is proper.704

2. The reliefs not only included the relief for compensation but many other reliefs, such as,

the relief for eradicating anti-social and criminal activities of various kinds at the Howrah

Railway Station. Thus, the nature of the petition was in the nature of public interest,

hence the writ petition was maintainable.705

3. The compensation given to the Bangladeshi woman does not suffer from any infirmity as

under public law there was a violation of fundamental rights, firstly, on the ground of

Domestic Jurisprudence based on Constitutional provisions and secondly, on the ground

of Human Rights Jurisprudence based on the Universal Declaration of Human Rights,

1948 (UDHR).706 Fundamental Rights are available to all citizens but few of them are

also available to “person”. Articles 14, 20, 21 and 22 are wholly in consonance with

Article 3, 7 and 9 of the UDHR.707 Tourists have a right to life with human dignity and

the State is under an obligation to protect their rights.708

4. The Central Government would be vicariously liable to pay the compensation to the

victim. The establishment of Yatri Niwas at various railway stations on payment of

charges is a part of the commercial activity of the Union of India and this cannot be thus

equated with the exercise of the sovereign power. When such employees commit an act

of tort, the Union Govt. shall be vicariously liable in damages.709

704 Ibid, ¶ 11, 12, p. 994.
705 Ibid, ¶ 14, 18, pp. 994-995.
706 Ibid, ¶ 19, 24, pp. 994-995, 997.
707 Ibid, ¶ 20-29, pp. 996-998.
708 Ibid, ¶ 33, 35.
709 Ibid, ¶ 43, p. 1000.
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ANALYSIS

HOW DOES THE APPLICABILITY OF INTERNATIONAL CONVENTIONS/ COVENANTS ORIGINATE?

Universal Declaration of Human Rights was adopted sixty years ago. Though it has no legal

force, still its authority is unparalleled. It has acquired the status of international customary law.

It is the world’s most translated document, into 483 languages. The two binding treaties, the

International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on

Economic, Social and Cultural Rights (ICESCR), are derived from it. Both of these were adopted

in 1966 and entered into force ten years later. Together, these three texts form the International

Bill of Human Rights.710

The preamble is a natural place to look for such a view, as it clarifies the motives for drafting the

UDHR and thus is a part of the context within which it should be interpreted.711 International

Human Rights law lays down obligations and duties under International law to respect, to

protect, and to fulfil human rights. Through ratification of international human rights treaties,

governments undertake to put into place domestic measures and legislation compatible with their

treaty obligations and duties.712

The rights under the UDHR mainly fall under the two categories of (i) Civil and Political Rights;

and (ii) Economic and Cultural Rights. The first segment of rights would include right to life and

liberty; equality before the law; right to free trail; protection against arbitrary arrest; freedom

from slavery and torture; fundamental freedom of thought and conscience; and many others. The

second set of rights would include right to work; right to form trade unions; right to enjoyment of

physical and mental health; right to education. India ratified the International Bill of Human

Rights with certain reservations. Dr. S. Subramanian opines that “all ratifying member- States,

including the Republic of India, have accepted the values propounded in these two covenants and

710 Baets Antoon De, The Impact of the Universal Declaration of Human Rights on the Study of History, History and
Theory, Vol. 48, pg. 20, Wiley for Wesleyan University, Feb 2009.
711 Ibid, p. 21.
712 The Foundation of Universal Declaration of Human Rights, The Universal Declaration of Human Rights, United
Nations, available at www.un.org/en/documents/udhr/hr_law.shtml.
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are duly bound to bring their national policies and procedures in line with these covenants as

required under International Law and Treaty.713

The Supreme Court in the case of Vishaka v. State of Rajasthan714, the question as to what extent

the conventions and covenants signed by the Government of India can be enforced. Relying upon

Articles 14, 15, 19(1)(g) of the Constitution, the court observed that “any international

convention not inconsistent with the fundamental rights and in harmony with this spirit must be

read into these provisions to enlarge the meaning and content thereof to promote the object of

the constitutional guarantee.715

In the case of Birma v. State716, we see that the Court had been reluctant to incorporate

international treaty provisions into our domestic courts unless an enabling provision has been

passed to that effect by the legislature717. But in the case of Xavier v. Canara Bank Ltd.718, which

was influenced by the Article 11 of the International Covenant on Civil and Political Rights,

1966 in interpreting the CPC to minimize imprisonment for non-payment of civil debts. But at

the same time, then, J. Krishna Iyer also emphasized that international treaties cannot override

the law of the land to do away with such imprisonment altogether.

In the case of D. K. Basu v. State of West Bengal719, the Government of India had acceded to and

ratified the International Convention on Civil and Political Rights, 1966 however there was a

certain reservation to this clause reasoning that Indian law does not recognise such right of

compensation to the person who has been unlawfully arrested or detained. The SC however

judicially evolved the principle of right to compensation in cases of established unconstitutional

deprivation of personal liberty or life.720

713 Dr. (Prof.) R. Purohit, Madhya Pradesh Institute of Social Science Rowarch, Ujjain, Fundamental Rights and the
Universal Declaration of Human Rights, Central India Law Quaterly, Vol. XIV, 2001.
714 (1997) 6 SCC 241.
715 Ibid, ¶ 7.
716 AIR 1951 Raj 127.
717 Ibid, ¶ 11.
718 1969 KLJ 927.
719 AIR 1997 SC 610.
720 A Paradigm Shift in the role of Domestic Courts in implementing International Treaty provisions: An Indian
perspective, www.manupatra.com.
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The Indian law court has departed from the traditional stand from international law being used as

a “tool of interpretation” or a mere “source of inspiration”. But, the court has started taking the

international law as a “source of law” itself.

Thus, the Supreme Court in consonance with the Universal Declaration of Human Rights, gave

recognition to the rights of the foreign national who was raped in India is justified and proper.

The Supreme Court gave a lot of emphasis to the universality of the principles of UDHR but the

tilt in discussing above was to check whether the principles of international conventions or

covenants are actually applied in practice in India.

HOW DID A FOREIGN NATIONAL GET THE BENEFIT OF FUNDAMENTAL RIGHTS OF INDIAN

CONSTITUTION?

Our Constitution guarantees all the basic and fundamental human rights set out in the Universal

Declaration of Human Rights, 1948, to its citizens and other persons.721 Article 14 guarantees

equality before law or equal protection of laws to all persons. Article 20 guarantees right to

protection in respect of conviction for offences. Article 21 guarantees right to life and personal

liberty. Article 22 guarantees right to protection against arbitrary arrest or detention. These

articles are wholly in consonance with Article 3, Article 7 and Article 9 of the UDHR, 1948.

In Anwar v. State of J&K722, it was held that the rights under Article 20, 21 and 22 are available

not only to citizens but also to “persons” which would include “non-citizens”.

In the recent case of Issac Isanga Musumba & Ors. v. State of Maharashtra & Ors.723, the Court

held that Article 21 is wide enough to cover not only citizens of this country but also foreigners

who come to the country. The State has the obligation to protect the liberty of such foreigners

who come to this country and ensure that their liberty is not deprived except in accordance with

procedure established by law.724

721 ¶ 28, p. 997, Chairman, Railway Board & Ors. v. Mrs. Chandrima Das & Ors., AIR 2000 SC 988.
722 (1971) 1 SCR 637.
723 W.P. (Crl.) No. 80 of 2013, 2013 (3) KLT 102.
724 Ibid, ¶ 5.
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Thus, the decision taken by the Supreme Court in the present case that there is an infringement of

the fundamental rights of the foreign national and is treated in the same manner as a citizen

would have been treated in justified in law.

HOW DOES THE VICARIOUS LIABILITY OF THE UNION GOVERNMENT ARISE?

In the law of tort, there is no statutory definition of vicarious liability. It is a paradigm of the

common law evolving to meet changing needs and trends in society. In Lister v. Hesley Hall

Ltd.,725Lord Millet said,  a vicarious liability is a species of strict liability. It is not premised on

any culpable act or omission on the part of the employer; an employer who is not personally at

fault is made legally answerable for the fault of his employee.

Liability arises from the wrongful acts of an individual. Vicarious liability means the liability of

one person for the wrongful act of another.726

In the present case, Smt. Hanufa Khatoon was raped at the Yatri Niwas managed as a

commercial activity by the Union Government. This wasn’t an act committed by railway

employees in discharge of functions delegated to them as referable to sovereign powers of

Government. But the employees who managed the establishment of the Railway Stations and

Yatri Niwas are essential components of the Government machinery. Therefore, when the

employees commit an act of tort, the Union Government for which they are employees, be held

vicariously liable in damages to the person wronged by those employees.727

In the case of Eedi Ganiraju v. State of Andhra Pradesh728, the Court held that, for the lapse of

the officer of Government, Government is vicariously liable and the Government is vicariously

liable to pay compensation to the victim, whose precious right to life and liberty, guaranteed

under Article 21 of the Constitution has been violated.729

Thus, we see how the Union Government is made vicariously liable for the actions that were

committed by few individuals who worked as an important part of the government machinery.

725 ¶ 65, (2002) 1 AC 215.
726 Jaykumar N K, Lectures in Jurisprudence, Lexis Nexis Butterworths, Second Edition, 2006.
727 ¶ 43, p. 1000, Chairman, Railway Board & Ors. v. Mrs. Chandrima Das & Ors., AIR 2000 SC 988.
728 2007 (1) ALD (Cri) 483.
729 Ibid, ¶ 18.
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The government was liable to pay compensation to the victim for she was protected under

Article 21.


